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REASONS AND DECISION

1. OVERVIEW

[1] In 2004, Mark Edward Valentine was banned by the Ontario Securities
Commission from participating in Ontario’s capital markets. Valentine was
permanently banned from acting as a director or officer of an issuer (the D&O

Ban) and banned from trading in securities for 15 years (the Trading Ban).
[2] Staff of the Commission alleges that Valentine breached these bans by:
a. acting as a director and officer of many Ontario corporations;

b. participating in the sale of over 5 million shares in a corporation called

Flyp Technologies Inc. (the Flyp Sale); and
C. participating in several “"Stock Secured Financings” or “Equity Loans”;
and as a result, violated Ontario securities law.
[3] Valentine admits to the first two allegations and disputes the third.

[4] Staff also alleges that by engaging in the above conduct, Valentine engaged in

conduct contrary to the public interest.
[5] For the reasons set out below, we find that Valentine:

a. breached the D&0O Ban by acting as a director and/or officer of 38 Ontario

corporations;
b. breached the Trading Ban by participating in the Flyp Sale; and
C. breached the Trading Ban by participating in Stock Secured Financings.
2. BACKGROUND

[6] Valentine is an Ontario resident with extensive experience in Ontario’s capital
markets. Valentine was a director, Chairman and the largest shareholder of the
now defunct Thomson Kernaghan & Co. Ltd (TK).

[7] In 2002, following an internal investigation into its trading activity while under
Valentine’s stewardship, TK found that the “propriety of certain trades” was

“questionable”, that Valentine had “failed to provide any documents to support



[8]

[9]

[10]

[11]

[12]

still other trades”, and that an entire series of trades had no supportable
rationale. TK took disciplinary action against Valentine and the firm subsequently

declared bankruptcy.

On December 16, 2004, Valentine entered into a settlement agreement with
Staff of the Commission based on his breaches of Ontario securities law. On
December 23, 2004, the Commission issued an order against Valentine imposing

the following terms:

a. Valentine shall “resign all positions that he holds as a director or officer of
an issuer”;
b. Valentine is “permanently prohibited from becoming or acting as a

director or officer of any issuer” (a. and b. collectively being the D&O

Ban); and

C. the exemptions in Ontario securities law shall not apply to Valentine, and
he shall “cease trading in securities for a period of 15 years”, with limited
carve-outs for personal trading of securities on defined exchanges (the

Trading Ban).

In 2020, Staff started an investigation into Valentine for potential breaches of
the above settlement order and subsequently commenced this enforcement

proceeding against Valentine in March 2022.
EVIDENCE AT THE MERITS HEARING
Staff called three withesses at the merits hearing in this proceeding:

a. Michael Ho, a senior forensic accountant in the Enforcement Branch of the

Commission;
b. a former employee of Valentine (AP); and
C. a former business associate and friend of Valentine (SP).

Part way through the hearing, the parties also jointly filed an agreed statement
of facts for a fourth witness, a business associate and friend of Valentine (MS),

which was marked as an exhibit at the hearing on consent.

Though he made several admissions at the merits hearing, Valentine did not

testify, and Staff filed transcript excerpts of his compelled interview with Staff.



4.1
4.1.1

[13]

[14]

[15]

[16]

[17]

[18]

[19]

ANALYSIS
Allegation #1 - Valentine breached the D&O Ban
Nature of the breach

Valentine admits that he breached the D&O Ban. He does not, however, admit to
any of the facts relating to that breach as set out in the Statement of

Allegations. Therefore, Staff was required to prove this allegation with evidence.

We are satisfied that Staff met its burden and find that Valentine breached the
D&O Ban.

Staff led its evidence of this breach through Ho's testimony. He detailed 38

corporations of which Valentine remained, or became, a director and/or officer
over the period beginning on the date of the D&O Ban in 2004, up to the date
this merits hearing began. Ho was cross-examined at some length to establish

the “context of the breach” in respect of the specific corporations.

In summary, Valentine was a director and officer of two corporations as of the
date of the D&O Ban and failed to resign from those roles. Thereafter, over
subsequent years, he became a director and/or officer of 36 corporations for
various periods of time and continued to hold several of those roles up to the

date this merits hearing began.

Ho's evidence, together with the evidence that Staff read in from Valentine’s
compelled interview, established that the 38 corporations had a variety of
purposes and degrees of activity. Some were largely inactive, and some were
active. Some existed primarily to hold certain assets (such as an airplane, or
pieces of real estate) and others were used in various business activities

undertaken by Valentine.

All of the corporations in issue were incorporated in Ontario. None of them were

reporting issuers.

Ho testified that his review of banking records disclosed that 13 of the
corporations in issue had significant banking activity, which he defined as at
least one transaction of $100,000 or more, or at least 10 transactions in a month

for three different months in the period he reviewed.



[20]

[21]

[22]

4.1.2

[23]

[24]

[25]

Two of the 13 corporations are notable due to the sheer size of transactions in
their bank accounts: Thalerventures Ltd. (Thalerventures) and Pinnacle Global
Partners Ltd. (PGP).

Thalerventures was in the venture capital business. AP, Valentine’s former
employee, testified that the corporation had employees and an office in Toronto.
Its banking activity was more significant than many of the corporations about
which we heard testimony. For example, in 2015, it received a single transfer
into its bank account of over $2 million. In 2015 and 2016, millions of dollars
flowed through its bank accounts. Much of this financial activity related to the
“stock secured financing” or “equity loan” transactions that are the subject of the

third allegation in this proceeding.

Similarly, PGP received in excess of US$11 million in 2015 and 2016. The parties
dispute what those amounts were for, but it is enough to note the substantial
dollar amount involved for purposes of fleshing out the context of the breach of
the D&O Ban.

Application of the limitation period in s. 129.1 of the Act

Valentine took the position, in respect of three of the 38 corporations, that this
proceeding is statute-barred by the six-year limitation period in s. 129.1 of the
Securities Act (the Act).! He notes that his resignations from director and/or
officer positions at Boomphones Inc., Lucky Air Ltd. And Premier Selling
Technologies Inc. all occurred more than six years before the start of this

proceeding.

If the Statement of Allegations had laid out 38 separate alleged breaches of the
D&O Ban, this submission might have had some weight. However, that is not
what the Statement of Allegations does. It contains a single allegation in this
regard, that “by remaining a director and officer of approximately two Ontario
corporations and becoming a director or officer of approximately 36 Ontario

corporations...Valentine breached the D&O Ban”.

The breach that is alleged is a single continuing course of conduct comprised of a

series of contraventions from the moment the D&O Ban was issued until the date

1 RSO 1990, ¢ S.5



this proceeding was commenced (and which, in fact, continued up to the date

this merits hearing began).

[26] Section 129.1 provides that no proceeding under the Act shall be commenced
“later than six years from the date of the occurrence of the last event on which
the proceeding is based.” Staff submits that Heidary (Re) clarifies that this refers
to the last event in the series of events which form the alleged course of

conduct.2 Boyle (Re), in turn, notes that a “course of conduct” includes three

elements:

a. a pattern of conduct comprised of a series of acts;
b. over a period of time; and

C. evidencing a continuity of purpose.

A “continuity of purpose” requires that the subsequent acts be similar to the

original act and in line with a person’s original intent.3

[27] Staff argues, and we agree, that Valentine showed a pattern of conduct of acting
as a director and/or officer of various Ontario corporations despite the D&O Ban.
His conduct occurred over a period of time. The evidence also showed a
“continuity of purpose” in that incorporating and managing the affairs of Ontario
issuers was an integral part of Valentine’s business activities throughout the
period from the date of the D&O Ban to the date this proceeding was

commenced, and beyond.

[28] In light of these findings, it is of ho consequence that, for three out of 38
corporations, Valentine ceased to be a director or officer more than six years
before the proceeding was commenced. The breach alleged in the Statement of
Allegations has been established by the course of conduct, over a period of time,

involving at one time or another each and every one of the 38 corporations.

2 (2000) 23 OCSB 959 at para 22
32006 ONSEC 5 at para 48



4.1.3 Effect of Valentine’s admission of the breach of the D&O Ban

[29]

[30]

[31]

[32]

[33]

[34]

[35]

As noted above, because of Valentine’s limited admission of the breach but not
the underlying facts, Staff was required to lead evidence in respect of Valentine’s

impugned course of conduct.

Valentine submits that the reason for the bare admission of the breach, but not
the underlying facts, was that it was necessary to understand “the nature of the
breach or the context of the breach in respect of the specific corporations that

are in issue”.

When pressed, Valentine conceded that “there is going to be a mingling of facts

germane to merits and facts germane to sanctions”.

As a result, Staff spent considerable time leading evidence to establish the
activities of the corporations involved, their banking records, and the various

activities in which they engaged.

In closing submissions, however, Valentine urged the panel simply to find the
admitted breach of the D&O Ban, and to go no further into the issue. Valentine
submits that the evidence which Staff led as to the level of activity of the
corporations, their banking records, and so forth is irrelevant in the merits stage.
It can only have relevance to sanctions and this panel ought not to make

findings only relevant to sanctions.

We disagree. Merits panels, in the course of making findings as to the nature and
extent of a respondent’s conduct, will often make findings that are relevant to
the subsequent sanctions phase. Indeed, in the ordinary course, sanctions panels
typically ground their decisions on the factual findings of the merits panel

without the need for extensive evidence at the sanctions stage.

In this case, Valentine’s decision not to admit any facts in the Statement of
Allegations was explained by the desire to have the nature of the breach and the
context of the breach put into evidence. That was done, and that is what our
reasons are based upon. That there may be an intermingling of facts germane to

merits and facts germane to sanctions is an expected and unremarkable result.



4.1.4 Valentine’s understanding of the D&O Ban

[36]

[37]

4.1.5
[38]

4.2

[39]

[40]

[41]

Valentine also asserts that he has adduced mitigating evidence of his now
admittedly incorrect interpretation of the D&O Ban. Staff counters that Valentine
has adduced no direct evidence at all. Valentine chose not to testify and called
no witnesses. All the evidence relied upon by Valentine was adduced in cross-
examination of Staff’'s witnesses, or is based on exhibits introduced by Staff.
Staff urges us to give no weight to self-serving hearsay statements allegedly

made by Valentine to Ho, adduced through Ho’s cross-examination.

Generally, admissions against a party’s interest should carry considerable
weight. By contrast, self-serving statements by a party - especially as to matters
such as intention or state of mind - should be approached with healthy
skepticism. In this case, Valentine has declined to testify (as he is entitled to
do), and in so doing has denied Staff the opportunity to cross-examine him on
his understanding of the D&O Ban, and the source, plausibility and
reasonableness of that understanding. The panel has not had the opportunity to
assess Valentine’s credibility as a witness. In these circumstances we give no
weight to hearsay statements by Valentine concerning his misunderstanding of
the D&O Ban.

Conclusion
Based on the above, we are satisfied that Valentine breached the D&O Ban.

Allegation #2 - Valentine breached the Trading Ban by participating in
the “Flyp Sale”

Staff alleges that Valentine breached the Trading Ban by facilitating a

transaction, described below, and referred to by the parties as the “Flyp Sale”.

Valentine admits that he breached the Trading Ban through his involvement in
the Flyp Sale. However, just as with the first allegation, he did not initially admit
any of the facts with respect to the Flyp Sale in the Statement of Allegations.
Staff was again required to prove this allegation with evidence. We are satisfied
that Staff met its burden and find that Valentine breached the Trading Ban.

The Flyp Sale related to a sale of shareholdings in an Ontario corporation, Flyp

Technologies Inc. (Flyp), for proceeds of approximately US$1.3 million. Despite

7



4.2.1

[42]

[43]

[44]

[45]

[46]

[47]

that simple summary, Valentine’s involvement in the transaction was somewhat

convoluted, and he played an integral role in its completion.
Evidence relating to the “Flyp Sale”

In the course of the hearing, the parties reached an agreement on one
paragraph in the Statement of Allegations, and filed an Agreed Statement of

Facts in respect of one of Staff’s witnesses, MS.

MS, a business associate and friend of Valentine, owned a British Virgin Islands
corporation, Pecunia Holdings Limited (Pecunia BVI). It held shares in Flyp. In
2018, Flyp became involved in a financing transaction with a third party, and as
a result, several existing shareholders of Flyp agreed to sell their shareholdings.
Pecunia BVI was shown on the share register as one of those shareholders.
However, by 2018 Pecunia BVI had been dissolved and no longer existed. This
was a problem for MS, who asked Valentine to assist him in the sale of the Flyp

shares.

MS relied upon Valentine as an “agent” and “consultant” for the transaction. At
MS’s request, Valentine created a new Ontario corporation with an identical
corporate name to Pecunia BVI - Pecunia Holdings Limited (Pecunia Ontario).

Valentine became Pecunia Ontario’s sole director and officer.

In that capacity, Valentine signed a Secondary Sale Share Purchase Agreement
dated April 5, 2018, pursuant to which Pecunia Ontario purported to sell the
5,932,410 Flyp shares shown on Flyp’s books as owned by Pecunia BVI, for
US$1,364,454.30.

Valentine also signed a Resolution of the Board of Directors and Shareholders, a
Resolution of the Shareholders, a Waiver of Right of First Refusal, and a Release

re the Secondary Sale Share Purchase Agreement.

The proceeds of the sale, net of escrow and transaction fees, were approximately
US$1.18 million. This amount was paid into Pecunia Ontario’s US$ bank account
on April 11, 2018. Thereafter, from April 16 through May 14, 2018, Pecunia
Ontario transferred to Thalerventures and Dupont Family Office Ltd. (Dupont)
about US$661,447 and US$178,390, respectively, for a total of US$839,837.
These funds were some of the proceeds of the Flyp Sale.



[48]

[49]

4.2'2

[50]

[51]

[52]

4.3

[53]

[54]

Valentine was president, secretary, treasurer and a director of Thalerventures.
He was a director and 50% shareholder of Dupont. In his compelled interview,
Valentine could not explain why these amounts were sent to Thalerventures and

Dupont, and stated he “does not remember the purpose of the transfers”.

Ultimately, the proceeds of the Flyp Sale appear to have been distributed to MS
and another individual who claimed entitlement. Staff did not allege, and did not
attempt to establish, that Valentine received any compensation for his services

in respect of the Flyp Sale.
Conclusion

Staff alleges, and we find, that Valentine’s involvement in the Flyp Sale was

more than a casual favour to a friend. The motivation of Valentine throughout his
participation in the Flyp Sale is not clear. What is clear is that he took an integral
role in the sale of the Flyp shares, acting in furtherance of the trade, and thereby

breached the Trading Ban.

As with the breach of the D&O Ban, we give no weight to self-serving hearsay
statements made by Valentine to Ho and adduced through Ho's cross-

examination.

Based on the above, we are satisfied that Valentine breached the Trading Ban by

participating in the Flyp Sale.

Allegation #3 - Valentine breached the Trading Ban by participating in

“Stock Secured Financings”

Staff alleges that Valentine also breached the Trading Ban by committing acts in
furtherance of trades in the context of several transactions, referred to as “Stock
Secured Financings” or “Equity Loans”. We will refer to these transactions as the

“Stock Secured Financings”.

As will become clear, the Stock Secured Financings were arrangements involving
parties and transactions in various foreign jurisdictions. The allegations against
Valentine, however, relate to his activities, and funds received, in Ontario. The
allegations do not put in issue the propriety of any of the transactions
themselves or the conduct of other parties under their local, or Ontario, laws.

The allegations relate strictly to whether Valentine breached the Ontario Trading

9



[55]

[56]

4.3.1

[57]

[58]

[59]

[60]

[61]

Ban. Neither Staff nor Valentine raised any issue concerning the offshore nature

of some aspects of the transactions.

Unlike the first two allegations, Valentine does not admit to this breach, nor did
the parties reach any agreement on any of the alleged facts in the Statement of
Allegations. Staff accordingly introduced evidence to establish the breach. In
written closing submissions after the conclusion of the evidence, Valentine for
the first time admitted and agreed to a number of facts alleged in the Statement

of Allegations.

We conclude that Valentine breached the Trading Ban through his involvement in

the Stock Secured Financings for the following reasons.
The structure of, and parties to, the Stock Secured Financings

Though the parties varied, the Stock Secured Financings shared a general
structure. An international lender would enter into an agreement with a borrower
in Hong Kong. The borrower would pledge publicly-listed Hong Kong securities to
the lender. The lenders themselves received funding from other international

persons or entities.

The borrowers were identified by an intermediary known as Great Wealth Asia
(Great Wealth). The lenders to the borrowers were corporations known as
Jendens Equity Finance Limited (Jendens) and Bretonnia Capital Corp. Ltd.
(Bretonnia). Jendens and Bretonnia obtained their own funding from sources
that included Pinnacle Global Partners I Fund Ltd. (PGP Fund), and a United
Kingdom entity referred to in the evidence as GPP (the UK Financier). The
principal of Jendens and PGP Fund was an individual we will refer to as SH.

Valentine sat in the middle as an intermediary between PGP Fund and the UK

Financier, on the one hand, and Great Wealth and the borrowers on the other.

SP, a former business associate and friend of Valentine, was called as a witness

by Staff. He was the only witness with direct involvement in these financings.

SP testified that he acted as a consultant to Great Wealth. His role was to try to
find lenders to fund borrowers sourced by Great Wealth. To do so, he would
often approach Valentine, whom he testified “seemed to have the best handle on

who would finance these types of things”.

10



[62]

[63]

[64]

4.3.2

[65]

[66]

[67]

[68]

Valentine gave similar evidence about his role in his compelled interview. He
indicated he introduced SH to the principals of Great Wealth “for the purpose of
financing and trading in stocks with respect to Asian equity loans”. As will be
described below, Valentine received compensation from Great Wealth for these

introduction services.

When asked what else he did in respect of the potential loans he would take to
SH to consider funding, Valentine stated in his compelled interview that he would
introduce his analysis of the corporation (meaning the Hong Kong corporations
whose shares were being proposed to be pledged in return for loans). He
described this as follows: “It would strictly be on the valuation, financial analysis,

in terms of where the true potential value was”.

As summarized in the Statement of Allegations and admitted by Valentine in his
written closing submissions, Valentine’s roles in the Stock Secured Financings
included sourcing financing from parties including PGP Fund and the UK
Financier, analyzing pledged equities and assessing the parameters of the loans

for the providers of funds, and facilitating communication among the parties.
How the Stock Secured Financings operated in practice

It is clear from the evidence that all the intermediaries and funding sources
involved in the Stock Secured Financings (and perhaps many of the borrowers as
well) anticipated that the loans would be satisfied by the sale of the pledged

Hong Kong listed securities.

SP, who represented Great Wealth on behalf of the borrowers, noted his
understanding that the loans were “non-recourse”. That meant the borrowers
could “walk away whenever they want for whatever reasons they want”. He

indicated that the borrowers found this attractive.

The parties funding the loans, ultimately PGP Fund and the UK Financier,
understood that as well, and demonstrated it in their conduct.

Two documents, a “"Deal Summary” generated by Great Wealth, and a “Sales
Spreadsheet”, prepared by or for the UK Financier, summarize a number of the

Stock Secured Financings and their administration.

11



[69]

[70]

[71]

[72]

[73]

[74]

[75]

The Deal Summary sets out 16 different transactions. According to SP, Valentine
was involved in most of those transactions. The document summarizes the
transactions by reference not to the borrower, but to the ticker symbol of the

pledged stock involved.

The Deal Summary reveals that as of June 6, 2018, of the 16 transactions listed,
all were in default. Of those, 11 had defaulted before the borrower ever made a

single payment.

This can be read in conjunction with the Sales Spreadsheet, dated March 2,
2016. Prepared by or for the UK Financier, it corresponds to six of the
transactions listed in the Deal Summary, recording the sales of pledged shares.
It was provided to Valentine by email from the UK Financier and sent on by him

to SP. The email was entitled “Trades”.

The Sales Spreadsheet is identified not by borrower but by ticker symbol. It
contains columns recording trade dates of the pledged shares, gross and net
proceeds. At the bottom, the status for each stock is summarized in categories:
“"Bought”, meaning the number of shares pledged, to which is ascribed the total
amount advanced; “Sold”, meaning the net proceeds of sale of the pledged
shares; "Remaining”, which notes whether any shares remain unsold; and

finally, “Profit”.

In his compelled interview, Valentine explained his understanding that the
“profit” on these transactions was “in essence...the net spread available after
costs and agents from acquisition, disposition and funding”. He confirmed that

the “acquisition” and “disposition” referred to the pledged shares.

Commenting on the Sales Spreadsheet, when asked why certain shares were
being sold, Valentine explained “the lender would lend money with the
understanding that they were going to be selling shares to pay down the loan”.
When then asked “are there other ways for the borrower to pay down the loan?
Was it only in a default event where shares that were pledged were sold, or were
there other circumstances that the shares can be sold?”, Valentine replied “No,

the shares could be sold at any time as per the lender’s instructions”.

Far from being an unusual event, it is clear from the evidence that the

expectation of Valentine, and those providing funding, was that the shares
12



4.3.3

pledged under the Stock Secured Financings were being “acquired” and

“disposed” of, to generate a profit.

Valentine’s role and compensation

4.3.3.a Valentine’s role

[76]

[77]

[78]

As now admitted by Valentine, his roles in the Stock Secured Financings included
sourcing financing from parties including PGP Fund and the UK Financier;
analyzing pledged equities and assessing the parameters of the loans for the

providers of funds; and facilitating communication among the parties.

In his compelled interview, Valentine described his analysis role as something he
provided to the potential lenders as they considered a possible loan. "It would
strictly be on the valuation, financial analysis, in terms of where the potential
value was, if there were any research reports outstanding, to try and gather
those reports and to understand if there was any institutional ownership in the
underlying company.” He confirmed he was analyzing the corporations of which

shares were proposed to be pledged, not the proposed borrowers.

His role, as Valentine described it, is entirely consistent with his understanding of
the transactions (an understanding that he shared with the financiers): that the
lender would be lending in the expectation that it was effectively acquiring the

pledged shares for resale, to make a profit.

4.3.3.b Valentine’s compensation

[79]

[80]

[81]

Valentine received compensation for his involvement in the Stock Secured
Financings. It was received through Thalerventures, and a new Ontario

corporation he set up for the purpose of these transactions, called PGP.

Valentine received compensation from Great Wealth, on the borrowers’ side, and
from PGP Fund on the lenders’ side. At the time of his compelled interview,
Valentine did not recall the details of his compensation in terms of the amounts

paid to him or how it was structured.

He did recall, however, that he was compensated by the lenders based on “a
portion of the profitability of the transactions” (which he understood as the “net
spread available after costs and agents, from acquisition, disposition and
funding”). It was Valentine’s expectation, and the fact, that he would be paid

13



[82]

[83]

[84]

[85]

[86]

compensation if, as and when the lenders traded pledged shares for a profit. At
no point did he, nor did any of evidence before us, suggest that his
compensation was in any way tied to the interest received or fees paid in respect

of the loan itself.

He stated that he generally received a percentage amount of the profit, which he
estimated to be in the range of 25% to 35%. He stressed, however, that there
was no contractual obligation on which his compensation was based: it was “a
fluid number”, “not a fixed cost percentage”. He stated it was “verbal for
everybody”. Accordingly, there was no documentary record of the basis or
guantum of his compensation. He received compensation both from the financier

side, and sometimes from Great Wealth as well.

Valentine stated that he had little memory of the amounts he received as
compensation from either PGP Fund or Great Wealth. In each case, when
questioned, he was only willing to narrow it down to something greater than

$1 million but less than $10 million.

Staff led evidence of banking records of Thalerventures and PGP, Valentine’s
corporations, which showed receipt of funds from Great Wealth, and from PGP
Fund. The evidence shows that Great Wealth paid $3,257,639.75 and
US$807,696.00 to Valentine’s corporations. Valentine did not challenge these
amounts and confirmed that all amounts received from Great Wealth were

related to the Stock Secured Financings.

The banking records also show that Valentine’s corporation, PGP, over the period
of the Stock Secured Financings, received transfers from PGP Fund in the
amount of US$11,294,805.00. Valentine disputes that all of this relates to Stock
Secured Financings. He has conceded that four of the transfers, totaling
US$2,549,940, were in respect of fees paid on those transactions, but challenges

the rest.

Valentine submits that the allegation that the full US$11,294,805 relates to
Stock Secured Financings is “contrary to the Statement of Allegations”. We
disagree. The Statement of Allegations clearly alleges receipt by PGP of that
precise amount, and notes the descriptions accompanying the transfers. It then

states that “at least four” of the transfers, being those already conceded by

14



[87]

[88]

[89]

[90]

[91]

Valentine at that point, were in respect of the loans. The amounts received, up
to the US$11,294,805, were clearly in issue as a matter to be addressed by

evidence.

The payments from PGP Fund to PGP were affected by wire transfers, each of
which included “details” inserted by the payor. There were 13 transfers over the
period from December 2015 to December 2016, a period which corresponds to
most of the Stock Secured Financings. The “details” in each case reference a
specific Hong Kong listed security, by ticker number. All of those ticker numbers
correspond to loans shown on the Deal Summary referred to above (with one
exception, which was one of the payments Valentine conceded was related to the

loans).

The “details” are all some variant of “Acquisition of Stock HK[number]”,
“Purchase of HK[number]”, “"Funds Required for Purchase of HK[number]
Security”, or “"Brokerage Fees Acquisition HK[number]”. The four transfers
conceded by Valentine comprise three referencing an acquisition and one

referencing brokerage fees.

These details were inserted by PGP Fund, a third party, and there is no evidence
to question their accuracy. They are consistent with Valentine’s description of the
Stock Secured Financings as involving the acquisition and disposition of the Hong
Kong stocks. They share the same ticker numbers as the Deal Summary and

relate to the same time period.

In response to undertakings given during his compelled interview, Valentine
disavowed the “details” and gave his alternative description of what the transfers
related to. In most cases, though, his notation is simply “fees” or “fees with a
performance clause” — and these are descriptions which applied equally to those
amounts he conceded were in respect of payments for his role in Stock Secured

Financings.

The only exception is two transfers, in the amounts of US$1,013,985.00 and
US$1,149,985.00, which he indicated were forwarded by PGP Fund as payment
for the “purchase of real estate on 121 Scollard Avenue (back parking lot) from
Terranatta”. In further answers to undertakings, to provide back up for this

stated use of the funds, Valentine referenced two cheques payable to Terranatta
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[92]

[93]

4.3.4

[94]

Corp in the aggregate amount of US$1,370,000, which is less than the aggregate

of the two transfers in issue.

Based on the evidence, we conclude that the transfers from PGP Fund to PGP,
detailed in the banking records and summary tendered in evidence by Staff,
were compensation paid to Valentine in respect of his involvement in the Stock
Secured Financings. The only exception is the US$1,370,000 which Valentine

asserts was for the purpose of purchasing property for PGP Fund.

In the result, we conclude that Valentine received, in total, at least
$3,257,639.75 and US$807,696.00 from Great Wealth, and US$9,924,805 from
PGP Fund in respect of payments for his services in the Stock Secured

Financings.
Did Valentine act “in furtherance of a trade”?

We have described the structure of the Stock Secured Financings, how they
operated in practice, Valentine’s roles in them and his compensation for those
roles. That leaves the question whether his involvement in those transactions
was a breach of the Trading Ban. The answer depends on whether or not he
acted “in furtherance of a trade”. That in turn requires an analysis of both
whether the transactions involved a “trade”, and if his conduct was “in

furtherance of” those trades.

4.3.4.a Was there a “trade”?

[95]

[96]

The definition of “trade” or “trading” in the Act is broad. It is defined, inclusively,
in several detailed subsections. The first subsection includes “any sale or
disposition of a security for valuable consideration...but does not include a
purchase of a security, or, except as provided by clause (d), a transfer, pledge or
encumbrance of securities for the purpose of giving collateral for a debt made in
good faith”.4

Valentine relies upon the second portion of the definition, which carves out
pledges for giving collateral for a debt made in good faith. In Valentine’s

submission, that carve-out in the definition provides a safe harbour for the Stock

4 Act, s 1(1)(a)
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[97]

[98]

[99]

Secured Financings. He submits that “the language in the definition of ‘trade’

expressly limits its ambit so as not to catch secured lending agreements”.

In Valentine’s submission, the carve-out in the definition extends to those
transactions necessary to administer, and indeed contemplated in, the loan
agreements themselves: namely, the issuance of the loan agreement itself, the
pledge of securities to the lender, and the potential sale by the lender of pledged

securities to satisfy indebtedness.

As support, Valentine cites Taylor v OSC.5 In Taylor, the Divisional Court
considered an appeal from a Tribunal decision that determined that an issue of
promissory notes was not a “good faith loan”, but rather, a scheme to sell shares
“in the guise of a loan”. As a result, the Tribunal found that the shares pledged in
connection with the promissory notes did not benefit from the carve-out in the
definition of trading and violated the prospectus requirements of the Act. In

dismissing the appeal, the Court stated:

Under the Act, good faith loans are exempt from the
definition of trading. Specifically, s.1(1) of the Act defines
‘trade’ or ‘trading’ as including:

(a) any sale or disposition of a security for
valuable consideration...but does not include...a
transfer, pledge or encumbrance of securities
for the purpose of giving collateral for a debt
made in good faith.¢

Valentine stresses in particular the first sentence of this excerpt, for the general
proposition that good faith loans are exempt from the definition of trading. As
explained below, this is too broad a view of the carve-out in the definition of a

“trade”.

[100] Staff, on the other hand, urges us to find three ways in which the Stock Secured

Financings were “trades”:

a. First, it submits the loans were not loans made “in good faith”, that they

were in substance the purchase and sale of publicly traded shares.

52013 ONSC 6495 (Div Ct) (Taylor)
6 Taylor at para 18

17



[101]

[102]

[103]

[104]

[105]

[106]

b. Second, it submits that the anticipated, and actual, sales of the pledged

shares by the lenders were separate trades.

C. Third, it submits that the loans themselves were securities in the Act’s
definition, as a “note or other evidence of indebtedness”, and their initial

issue was a ‘trade’ and also a ‘distribution’.

Valentine contests each of these submissions. He submits that it is far too late
for Staff to take the position for the first time that the loans are not “loans in
good faith”, that such an allegation is not made in the Statement of Allegations,

and that allowing it now would be a breach of natural justice.

With respect to the third branch of Staff’s submission, Valentine counters that
interpreting the issuance of every secured loan to constitute a ‘trade’ or

‘distribution’ of a security would render the carve-out for pledges meaningless.

The issues raised by Staff’s first and third submissions, and Valentine’s
responses, are challenging, and both parties have addressed them ably in their
submissions. We do not find it necessary, however, to resolve those issues to

determine whether the Stock Secured Financings involved a ‘trade’.

Staff’s second submission focuses on the sale of the pledged securities by the
lender. In our view, that sale is a ‘trade’ in its own right. Each Stock Secured
Financing in which the lender sold the listed Hong Kong securities, involved a

trade.

When pressed by the panel during oral submissions, Valentine reiterated that the
sale of the pledged securities is part and parcel of the loan transaction. If the
loan benefits from the carve-out in the definition of “trade”, then no part of ‘the
legitimate loan activity’ should be labelled a trade. Valentine went so far as to
assert that the panel should “extrapolate the scope of the exemption to address

all that could be required under a bona fide loan”.

This is, in our view, too expansive a view of the carve-out in the definition of
“trade” in s. 1(1)(a) of the Act for pledges of securities The carve-out is specific
to, and covers only, the pledge itself. It does not apply to the different ways in

which a pledgee may deal with the pledged securities. Nor does it apply to the
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[107]

[108]

[109]

[110]

issuance of debt itself. Each of those dealings is a separate transaction which

must be tested to determine if it is, itself, a trade within the Act’s definition.

Complex transactions typically involve many distinct transactional elements.
Some elements may involve trades, others may not. Some may be trades but
benefit from carve-outs or exemptions. It is important to examine each
component of a transaction to test how it should be treated under the Act.
Issuing a loan document, conveying securities by way of a pledge to secure debt,
and disposing of securities held as collateral are each separate transactional

elements to be analyzed independently.

Valentine gives too broad an interpretation to the statement made by the Court
in Taylor. First of all, the statement was made in a context where the “good
faith” aspect of the loan, in its inception, was the key issue on which the matter
turned, and on which the Court confirmed the ruling of the Tribunal. The facts in
that case did not involve a sale of pledged shares. The issue in that case was
whether the loan was made in good faith, so that therefore the pledge of shares
could benefit from the carve-out. The persistence of the carve-out at a later
stage was not in issue, because the entire transaction was challenged as not
involving a good faith loan. Secondly, the sentence appears as a brief, perhaps
overly paraphrased, introduction to the specific language of s.1(1)(a),
immediately following. We do not interpret the case as establishing, in one
sentence of obiter, that all transactions consequent on a good faith loan are
themselves excluded from the definition of trade, given the absence of any

words to that effect in the definition itself.

In this case, each of the Stock Secured Financings involved at least one clear
‘trade’: the sale by the pledgee of the Hong Kong listed securities that were
conveyed to the pledgee under the loan agreements. The pledge itself may have
benefited from the carve-out in the definition of ‘trade’, in that the borrower was
not “trading” when it pledged the shares. But that carve-out does not extend to

the subsequent decision of the pledgee to sell the shares.

Moreover, this trade was an integral aspect of the Stock Secured Financings as
they operated in practice, and as Valentine and the lenders understood them to

operate.
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4.3.4.b Were there “acts in furtherance” of a trade?

[111]

[112]

[113]

[114]

[115]

[116]

The definition of “trading” under the Act includes “any act...directly or indirectly
in furtherance of” any of the other definitions of “trading”. This is commonly

called, simply, acts in furtherance of a trade.

The Tribunal has adopted a contextual approach when determining whether acts
are in furtherance of a trade, examining “the totality of the conduct, including
the surrounding circumstances, the impact of the conduct and the proximity of

the acts to actual or potential trades in securities”.”

Acts in furtherance of a trade do not require a completed sale of a security.? The
Tribunal has found that “there must be at a minimum something done for the
purpose of furthering or promoting the sale or disposition”. While not necessary,
the “receipt of consideration or some other direct or indirect benefit” can be a

“strong indication” of an act in furtherance of a trade.®

We are satisfied that Valentine’s admitted conduct through his involvement in
the Stock Secured Financings meets the test for engaging in acts in furtherance
of a trade. In particular, he acted in furtherance of the trades made (or
anticipated to be made) by the pledgees of the Hong Kong securities that were

pledged under the loan agreements.

He was frank that his compensation was calculated based on the “profit” realized
by the lenders when they proceeded to sell the pledged securities. He apparently
did not receive any compensation from the lenders based on the entering into of
the loan agreements, nor on the lenders’ receipt of fees or any other metric

grounded in the loan itself. Compensation was related to the sales of shares and

any profits realized from them.

Valentine described the analysis he provided at the time a lender was making a
decision whether or not to fund a loan. As noted above, that analysis was a
financial analysis of the underlying pledged securities, including what their

potential value was on a sale. It was not an analysis of the borrowers, but rather

7 VRK Forex & Investments Inc (Re), 2022 ONSEC 1 at para 42
8 First Federal Capital (Canada) Corporation (Re), 2004 ONSEC 2 at paras 45-51
9 Anderson (Re), 2004 ONSEC 13 at para 34
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4.3.5

[118]

4.4

[119]

[120]

[121]

[122]

of the shares which Valentine knew the lenders intended to sell. He said that
“the lender would lend money with the understanding that they were going to be
selling shares to pay down the loan” and that “the shares could be sold at any

time as per the lender’s instructions”.

Given his clear understanding of how the loans would work in practice, including
that any compensation for himself would likely depend on a profitable sale of
pledged shares, Valentine was clearly providing his introduction, facilitation and
analytic services in furtherance of that intended trade. In doing so, he repeatedly

breached the Trading Ban by his participation in the Stock Secured Financings.
Conclusion

We conclude therefore that Valentine breached the Trading Ban through his
participation in the Stock Secured Financings. The conduct which constitutes that
breach was the basis on which he received millions of dollars in compensation as

described in section 4.3.3.b above.
Conduct contrary to the public interest

Staff alleges that Valentine engaged in “conduct contrary to the public interest”

by engaging in the misconduct we have outlined above.

Valentine asks us to dismiss this allegation given the lack of particulars provided
by Staff in support.

As the Tribunal has previously noted,° the words “contrary to the public interest”
do not appear in the Act. In this proceeding, Staff has proven breaches of the
D&O Ban and Trading Ban, which are themselves contraventions of the Act. Staff
has not identified any additional conduct that would warrant an order under

s. 127 of the Act. As such, we dismiss this additional allegation against the

respondent.
CONCLUSION

For the reasons above, we find that Valentine breached both the D&0O Ban and
the Trading Ban.

10 Solar Income Fund Inc (Re), 2021 ONSEC 2 at paras 70-76
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[123] We therefore require that the parties contact the Registrar by 4:30 p.m. on
April 5, 2024, to arrange an attendance, to schedule a hearing regarding
sanctions and costs, and the delivery of materials in advance of that hearing.
The attendance is to take place on a mutually convenient date that is fixed by

the Governance & Tribunal Secretariat, and that is no later than April 19, 2024.

[124] If the parties are unable to present a mutually convenient date to the Registrar,
each party may submit to the Registrar, for consideration by a panel of the
Tribunal, a one-page written submission regarding a date for the attendance.

Any such submission shall be submitted by 4:30 p.m. on April 5, 2024.

Dated at Toronto this 20t day of March, 2024

"Cathy Singer”

Cathy Singer

"Dale R. Ponder” "Geoffrey D. Creighton”
Dale R. Ponder Geoffrey D. Creighton
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