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REASONS

|. The Proceeding

[1] This proceeding was a hearing pursuant to sections 127(1) and 127.1 of the Securities Act, R.S.O.,,
1990, c. S5 (the Act), in the matter of Lydia Diamond Exploration of Canada Ltd. (Lydia), Jurgen
Prinz von Anhalt (the Prinz), and Emilia Princess von Anhalt (the Princess), under a notice of hearing
dated April 1, 2002, and the related statement of allegations of staff of the Commission.

[2] During the course of the hearing we heard from the following witnesses: Stephanie Collins, a
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forensic accountant with staff, Fran Harvie, a self-styled psychic consultant, Allan Cheskes, a partner
with Mintz & Partners, the auditor of Lydia (the auditors), Dr. Hamish McGregor, a senior associate
geologist with Watts, Griffis and McOuat, the Princess, and Alexander Sennecke, an independent
director of Lydia.

[3] We made an order under sections 127 and 127.1 on November 19, 2002, which we have attached
as Appendix I. We made afurther order under section 144 on December 13, 2002, which we have
attached as Appendix I1.

[4] On May 16, 2001, Lydia Consolidated Diamond Mines Ltd. (Old Lydia) and Acadia Mineral
Limited (Acadia) amalgamated to form Lydia. In these reasons, “Lydia’ refersto Old Lydiaor the
ama gamated company, depending on the time frame.

[5] Thefollowing are our reasons.
II. The Allegations
[6] Staff alleged that:

D Lydia and the von Anhdlts traded in securities of Lydiawhile unregistered and without
an applicable exemption from the registration requirement of the Act;

2 Lydia and the von Anhalts distributed securities of Lydia without a prospectus and
without an applicable exemption from the prospectus requirement of the Act;

(©)) Lydiamided staff;
4 Lydia paid undisclosed commissions to Harvie for the sale of Lydia shares;

5) The von Anhdts used investor funds other than exclusively for proper corporate
purposes,; and

(6) The von Anhalts, as directors of Lydia, authorized, permitted or acquiesced in the
contraventions of the Act by Lydia.

I11. Response of the Respondentsto the Allegations
[7] Counsdl for the von Anhalts argued that:

D The respondents relied on the private company exemptions from the registration and
prospectus requirements of the Act. The private company exemptions require that
there not be more than a certain number of “shareholders’. The word “sharehol der”
in this context means a registered shareholder and does not include investors for whom
shareswere held in trust by Harvie.



2)

(3)

(4)

©)

(6)

(7)
(8)

(9)

Even if “shareholder” doesinclude investors for whom shares were held in trust, the
respondents believed, based on legal advice, that it did not. Therefore, even if the
respondents breached the registration or prospectus requirements of the Act, the
breaches were technical only. As such, a section 127 order against them would not
be in the public interest.

The von Anhalts were, in the beginning, unsophisticated in legal, business and
accounting matters and have since obtained valuable experience.

Lydiarelied on its lawyersin providing information to staff. If staff were mised, it
was not the respondents who misled them.

The financid statements of Lydia have been audited. The Commission should give
great weight to this fact in deciding whether investor funds were used for proper
corporate purposes.

Only funds expended by the von Anhalts for proper corporate purposes have been
reflected in the financia statements as expenses of Lydia. Funds of Lydia expended
for their own personal purposes by the von Anhalts have been properly reflected in the
financia statements through the shareholders loan account as deductions in the
appropriate periods from amounts owed by Lydiato the von Anhdts at the time of the
expenditures.

No shareholders of Lydia have been harmed.

An order under section 127 cease-trading Lydiawould harm the shareholders of Lydia,
the very persons the Commission purports to protect.

The von Anhdtsare important to the on-going prospects of Lydia. An order preventing
them from acting as officers and directors of Lydia would be harmful to the
shareholders of Lydia.

[8] Counsd for Lydiaargued that:

(1)
(2)

Lydiaisaviable corporation with aviable exploration program.

Lydia is now well managed by its committee of independent directors. It is not
necessary to remove the von Anhalts from the board of directors and management of
Lydia. To do that would be to remove the driving force behind Lydia and cause the
shareholders more harm than good.



V. Facts

1. Chronology

[9] Thefollowing isachronology of important events:

1988
February 13, 1994
April 1, 1994

August 4, 1994

September 1, 1994

November, 1994

November 24, 1994

November 26, 1994 to
December 16, 1994

February 10, 1995

February 10 to end of June,
1995

May 31, 1995

1996

The Princess comes to Canada as a student.
The von Anhalts meet in Nassau, Bahamas.
The von Anhalts marry in Nassau.

The von Anhalts visit Canada on their way to take up residence
in Italy. They remain in Canada.

The von Anhdts move to Indian River, near Peterborough,
Ontario.

The von Anhalts begin staking property around Wolf Lake (the
Wolf Lake property), near Peterborough.

The birth of Lydiavon Anhdlt, daughter of the von Anhalts.

First intense period of exploration for gold by the von Anhalts on
the Wolf Lake property.

Incorporation of Old Lydia.

Second intense period of exploration for gold by the von Anhalts
on the Wolf Lake property.

First fiscal year-end of Lydia. Financia statements for that year,
issued in 2000, show total operating cash outflows for the year of
$188,702 including $108,902 of travel and financing expenses,
$24,641 of office, general and other expenses and $55,159 of
mining exploration.

At year-end, Lydia owes to the von Anhdts $188,600, according
to the sharehol ders loan account constructed in 2000.

Some time during the year, Lydiafirst retains MacLeod Dixon
LLP (MacLeod Dixon) aslawyersfor Lydia
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May/June, 1996

May 31, 1996

Mid-July, 1996

May 31, 1997

August, 1997

December, 1997 to May
1998

May 31, 1998

Lydia discovers kimberlite indicator minerals in gold digging
samplings from the Wolf Lake property.

The Prinz decides the focus of exploration for Lydia should
change from gold to diamonds.

Second fiscal year-end. Financia statementsfor that year, issued
in 2000, show total operating cash outflows for that year of
$176,189, including $52,183 of travel and financing expenses,
$20,922 of office, genera and other expenses and $103,083 of
mining exploration.

At year-end, Lydia owes to the von Anhats $364,789, according
to the shareholders loan account constructed in 2000.

Shares sold to Clark Brown and 1zhak Fixler as first investor
shareholders.

Third fiscal year-end. Financia statements for that year, issued
in 2000, show total operating cash outflows of $186,726,
including financing and travel expenses of $20,303, office,
genera and other expenses of $24,503, and mining exploration
expenses of $188,399 (of which $46,481 was non-cash).

During the year, third-party investors provide cash funds of
$149,545.

During the year, distributions to the von Anhalts total $196,026.

At year-end, Lydia owesto the von Anhats $401,970, according
to the shareholders loan account constructed in 2000.

Budget for exploration set at $1,000,000.

The von Anhalts spend six monthsin Florida waiting to receive
$1,000,000 in funding from a German investor consortium. The
funds are not forthcoming.

Fourth fiscal year-end. Financial statementsfor that year, issued
in 2000, show total operating cash outflows of $48,919, including
office, general and other expenses of $33,089, financing and
travel expenses of $570, and mining exploration of $17,760 (of
which $2,500 was non-cash).



Late summer, 1998

September 11, 1998

November 24, 1998

December, 1998
March, 1999

May 31, 1999

During the year, third-party investors provide cash funds of
$57,634.

During the year, distributions to the von Anhalts total $57,634.

At year-end, Lydia owes to the von Anhats $393,255, according
to the shareholders loan account constructed in 2000.

As at year-end, Mintz & Partners require a reduction of $60,045
in the shareholders loan account to reverse the personal portion
of rent, accommodation and travel expenses and to reflect cash
received from investors.

During the year, the Princess reports her discovery in 1996 of a
9.346 carat diamond in gold digging samplings discovered while
walking around the Wolf Lake property.

Harvie and thevon Anhdlts are introduced by Fixler at Harvie's
home. According to Harvie, a psychic consultation between
Harvie and the Princess occurs.

Harvie subsequently visits the Wolf Lake property with the von
Anhalts and later develops a friendship with them.

Harvie buys shares of Lydia and requests permission of the von
Anhaltsto alow her friendsto invest.

Number of Lydia shareholderslikely less than 50 at this point in
time.

Birthday party dinner with Harvie, the von Anhalts, and Chuck
Higgins of MacL eod Dixon.

Mintz & Partners retained as auditors of Lydia.

Werb retained as bookkeeper of Lydia.

Fifth fiscal year-end. Financial statementsfor that year, issued in
2000, show total operating cash outflows of $72,746, including
$30,123 of office, general and other expenses, $655 of financing
and travel expenses, and $63,411 of mining expenditures (of
which $21,443 was non-cash).

During the year, third-party investors provide cash fundstotalling
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January, 2000

January 16, 2000

February, 2000

March 9, 2000

May 31, 2000

June 1, 2000 and February

$109,500.

At year-end, Lydia owes to the von Anhats $360,001, according
to the shareholders loan account constructed in 2000.

During the year, Mintz & Partners require a net reduction to the
shareholders loan account of $33,254 to reflect the personal
portion of rent, travel and other expenses.

Thevon Anhdts, who had been visiting PaAlm Beach, return, meet
with Harvie, and receive an envelope with $100,000 of
subscription cheques from investors who purchased shares
through Harvie.

The von Anhats become concerned over the number of
shareholders.

Information meeting at “Jackson’s Touch of Class’ restaurant
between the Princess and investors solicited by Harvie.

According to the Princess, the von Anhalts meet with MacL eod
Dixon to discuss what to do about the number of shareholders.
According to the Princess, this was the first discussion with
MacLeod Dixon about a reverse take-over by way of
amalgamation with a reporting issuer as a possible solution.
Acadialater identified as an amalgamation prospect.

Staff receives e-mail complaint about distributions of Lydia
shares.

The sixth fiscal year-end. Fnancial statements for that year show
total operating cash outflows of $549,073, including $340,946 of
office, general and other expenses, and $232,020 of mining
expenditures (of which $18,000 was non-cash).

During the year, third-party investors provide net cash funds of
$1,046,478.

At year-end, the shareholders |oan account reduced to zero, asa
result of extensive adjustments (the 2000 adjustments) required
by Mintz & Partners, totalling $364,929, to reverse personal

expenses and cash recelved from investors.

The board of directors of Lydia, comprising the Prince and the
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2001

July 30, 2000 to May 10,
2001

August 3 and 4, 2000

August 4, 2000

August 29, 2000

October 3, 2000

October 13, 2000

October 19, 2000

November 1, 2000

May 1, 2001

May 16, 2001

January 4, 2002

April 1, 2002

May 15, 2002

Princess, reverses many of the 2000 adjustments. New credits
totalling $20,224 are recorded in the shareholders |oan account
on June 1, 2000. Additional credits of $130,974 are recorded in
February 2001.

The von Anhalts sell 3,718,435 Lydia shares held by them.
Audit reports signed by Mintz & Partners on the financid
satements of Lydiafor fiscal years 1995, 1996, 1997, 1998, 1999
and 2000.

Lydia issues Joint Management Information Circular (the
Information Circular) in connection with the amalgamation with
Acadia. The Information Circular includes the audited financia
satements of Lydiafor the three years ending May 31, 1998, 1999
and 2000.

Shareholder mesting approving amalgamation agreement between
Old Lydiaand Acadia.

Staff send a letter (the October 3 letter) to the von Anhdts
inquiring as to the number of Lydiainvestors.

Mr. Do of MacLeod Dixon replies (the October 13 reply) to the
October 3 letter.

Staff send a letter (the October 19 letter) to Do dating that the
number of Lydiainvestors may have exceeded 50.

Mr. Helfand of MacL eod Dixon replies (the November 1 reply)
to the October 19 |etter.

Quebec Securities Commission grants an exemption, subject to
conditions, permitting amalgamation to be consummated.

Old Lydiaand Acadia amalgamate to form Lydia.

Staff notifies Lydia of its intention to proceed with its
investigation.

Notice of hearing issued.

At the urging of the independent directors, Heinke Martens made
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a director and appointed co-chief executive officer with the
Princess.

2. The Company

[10] Old Lydiawasincorporated under the Ontario Business Corporations Act, R.S.O., 1990, c.
B.16 (the OBCA) as a private company.

[11] Thearticles of incorporation of Old Lydia contained the following restrictions:
No shares of the corporation shall be transferred without either:

@ the express consent of amgjority of the directors of the
corporation expressed by a resolution passed by the board of
directors or by an instrument or instruments in writing signed
by all of the directors; or

(b) the express consent of a mgjority of the shareholders
expressed by a resolution passed by such shareholders or by
an instrument or instruments in writing signed by such
shareholders.

It shall be a condition of the articles:

@ that the number of shareholders of the corporation,
exclusive of persons who arein its employment and exclusive
of persons who, having been formerly in the employment of the
corporation, were while in that employment, and had continued
after the termination of that employment to be shareholders of
the corporation, is limited to not more than fifty, two or more
persons who are the joint registered owners of one or more
shares being counted a sole shareholder;

(b) that any invitation to the public to subscribe for
securities of the corporation is prohibited;

[12] Lydia, from the timeit was formed by amalgamation, was a reporting issuer in Ontario.

3. Governance of Lydia



[13] The amalgamation required exemptive relief from the Quebec Securities Commission. A
condition of the exemptive relief was that:

D Harvie agree to transfer shares of Old Lydiaheld by her to the
beneficia shareholders of the shares; and

2 Lydia be managed exclusively by three independent directors
until the end of the investigation by the Ontario Securities
Commission.

[14] Since the amalgamation, various persons, including Sennecke, have served as independent
directors of Lydia; and until the sudden death of one of the directors during the time of the hearing
before us, Lydia has had at |east three independent directors who have operated as a committee (the
independent committee).

[15] Beforethe amalgamation, the Prinz was the chairman, chief executive officer and a director
of Lydia and the Princess was the president, chief operating officer and a director. After the
amalgamation, the Prinz has been the chairman and a director, and the Princess has been the president,
chief executive officer and a director.

[16] On May 15, 2002, at the urging of the independent committee, Heinke Martens was made a
director and appointed co-chief executive officer with the Princess.

[17] Despite the establishment of the independent committee, the Princess has been involved in the
continuing operation and affairs of Lydia

4. Booksand Records

[18]  Until 1999, Lydia kept none of the corporate records required under the OBCA, including no
register of shareholders, no transfer record of shareholders, and no minutes of shareholder and
director meetings. Indeed, we heard evidence that there were never any meetings of directors or
shareholders before 1999.

[19] Before 1999, Lydiakept no books of account. It had no general ledger, no accounts to record
assets or liabilities or income and expenses. It had no bank accounts and no credit card accounts. It
had no process or procedures for budgeting, approving expenses, or for issuing shares.

[20] Startingin 1999, Lydia, at the suggestion of Cheskes, retained Michael Werb, as bookkeeper,
to construct financia accounts and books for Lydiafor al periods from the date of incorporation of
Old Lydiaup to the current time. Werb worked closdly in this endeavour with Mintz & Partners, who
were retained as the auditors of Lydiaat the end of 1998. Mintz & Partners prepared the financial
statements of Lydiafor all periods up to May 31, 2000 from the financial accounts constructed by
Werb.

[21] According to the Princess and Cheskes, Werb had a reputation for being careful, thorough and

-10-



meticul ous.

[22] Under the direction of Cheskes, Werb started collecting information regarding the expenses
incurred on behalf of Lydiafrom receipts kept in boxes, and orally from the von Anhalts.

[23] At the same time, Lydia's lawyers were trying to put together a shareholder list and to
determine the company’ s share capital.

[24] Among the accounts constructed by Werb was the shareholders |oan account. The shareholders
loan account did not exist for most of the time that the von Anhalts were expending funds for Lydia.
When Werb was faced with the situation, properly he constructed the shareholders |oan account. The
account was an explanation for what had happened, not a justification for what had already taken
place. The von Anhatswere never aware a any particular moment of how much money Lydia owed
them.

[25] Werb recorded in the shareholders loan account as credits to the von Anhalts, moneys they
claimed were expended out of their own funds for corporate purposes of Lydia, and as debits to the
von Anhalts, moneys of Lydiaexpended by the von Anhalts for their own purposes.

[26] No written agreements were ever entered into between Lydia and the von Anhaltsto provide
for loans by the von Anhaltsto Lydia, or advances by Lydiato the von Anhdts, or to document the
credits and debits eventually reflected by Werb in the shareholders loan account. However, the von
Anhalts advised Lydia s directors, and note 7 to the financia statements for the year ended December
31, 2001 reflected, that the von Anhats had agreed not to demand payment of moneys owed by Lydia
to them before June 30, 2003.

[27] Severa expenditures by the von Anhaltsin 1994, and in 1995 before February 10, 1995, the
date of incorporation of Old Lydia, were reflected in the shareholders loan account as corporate
expenditures of Lydia. There was no pre-incorporation contract with respect to such expenditures.
The evidence we heard did not justify in any way the charging against Lydia of these expenditures as
proper corporate expenses. The expenditures were incurred by the von Anhalts in 1994 before the
von Anhalts had even thought of acquiring the Wolf Lake property.

[28] Lydia had no corporate bank or credit card accounts until after Mintz & Partners became
involved. Before that, and even after, in some instances, funds received from investors were deposited
and commingled in persona bank accounts of the von Anhalts or spent directly by the von Anhalts.

[29] Lydia has never generated funds from operations. All of its funds have either come from
investors or were funds expended on its behalf by the von Anhalts. All funds applied to reimburse
the von Anhalts for moneys expended by them on behaf of Lydia, or otherwise paid to them, came
from investors.

5. Shares

[30] On February 10, 1995, the day of incorporation of Old Lydia, 10 shares wereissued to thevon
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Anhalts. The next day Old Lydiaissued 50 million shares to the von Anhalts.

[31]] From andincluding 1996, up to the time of the amagamation of Lydia, the von Anhalts caused
Lydiato issue shares to approximately 50 individuals, not including Harvie. One of the first investor
shareholders was Fixler who ran alocal gas bar and restaurant. They had become acquainted with
him and had discussed their search for diamonds on their trips to and from Lydia s exploration
property. In addition, Lydiaissued sharesto Harvie in her own right and shares to be held by her “in
trust” for 341 other investors.

[32] The von Anhalts sold to investors, before and after the amalgamation, shares of Lydia
originaly issued to them The von Anhalts were not registered to trade and Lydia did not file a
prospectus under the Act with respect to such trades.

[33] There were no agreements between Harvie and Lydia, nor between Harvie and any investor
for whom she held shares in trust, regarding the establishment of any trust or itsterms.

[34] Inthelatter haf of 2000, the Princess asked Harvie to sign, and Harvie did sign, subscription
agreements between Harvie and Lydiafor the shares previoudly issued to Harvie in trust for others.
The agreements were al in the same form, were signed at the same time, and were backdated to the
various dates the shareswere sold. They contained arepresentation by Harvie that she was acquiring
the shares as principal for her own account. The Princess admitted that she knew at the time that this
representation by Harvie in the subscription agreements was untrue.

[35] At thetime of the hearing, Lydia had outstanding approximately 60 million shares of which
approximately 79% were held by the von Anhalts. The balance were held by approximately 2,600
other shareholders.

[36] Thesharesof Lydiaare not listed on any exchange, and do not trade on a recognized market.
6. Correspondence with Staff

[37] Aspart of its investigation, which resulted in the issuance of the notice of hearing in this
matter, staff asked Lydiafor information about its accounts, its shareholders and its investors.

[38] On October 3, 2000, staff sent the October 3 letter to the Prinz and the Princess suggesting that
they consult their legal counsel and requiring them to provide, among other information, “[t]he total
number of Lydiainvestors’ and “[t]he names, addresses and phone numbers of al individuals and/or
companies who are or have been investors of Lydia.”

[39] On October 13, 2000, Do replied to the October 3 letter as follows:

We are counsdl to Lydia. We write, on behaf of Lydiato respond to
your letter of October 3, 2000 requesting information in respect of said
company. Please find enclosed the responses of Lydia to your
information request, which responses we have been instructed to
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forward to your attention.
[40] Among the responses enclosed with the October 13 reply were these statements:

In respect of the promotion and sale of Lydias shares stock
certificates, Lydia hasrelied on the private company exemption from
the prospectus and registration requirements of the Securities Act.
Lydia has no more than 50 shareholders, exclusive of current and
former employees and has marketed its stock certificates only to
acquaintances in the community.

The total number of Lydiainvestorsis 52.

[41] Among the responses enclosed with the October 13 reply, there was also alist of 56 persons,
with addresses and phone numbers, identified as current or past shareholders, under the heading “ The
names, addresses and phone numbers of all individuals and/or companies who are or have been
investors of Lydia’.

[42] The Princess testified that she did not review the October 13 reply in advance of it being sent,
but that she reviewed it afterwards.

[43] On October 19, 2000, staff sent aletter to the attention of Do stating:

It has come to the attention of Commission staff that the number of
investors may have significantly exceeded the 52 investors you have
provided in your list to staff and therefore rendering the private
company exemption 35(2)10 of the Securities Act (Ontario)
inapplicable.

[44] On November 1, 2000, Helfand replied to the October 19 letter stating, among other things:

The Company is now aware that one of its shareholders, Fran Harvey,
has also purchased common shares on behalf of third parties (the
“Third Parties’) despite having signed subscription agreements stating
that she was purchasing such shares for her own account. When such
information came to the attention of the Company, it did not understand
that the purchase of Lydia shares by Ms. Harvey in trust for Third
Parties may have taken it outside the ambit of the Private Company
Exemptions...

After receipt of your correspondence dated October 3, 2000, the
Company was advised by counsal that the purchase of common shares
by Ms. Harvey on behalf of Third Parties may have occurred without
the benefit of exemptions from the registration and prospectus
requirements available under the Act.
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[45] This passage from the November 1 reply suggested that Harvie sold shares to third parties
without the knowledge of Lydia. The evidence established, however, that Harvie sold to third parties
with the full knowledge of the von Anhalts. The suggestion that Harvie sold Lydia shares to third
parties without the company’ s knowledge was, therefore, miseading to staff.

[46] The Princesstestified that she did review adraft of the November 1 reply before it was sent
and was aware that its contents were not accurate. However, she permitted the letter to be sent.

[47] Theinformation contained in the October 13 and November 1 replies was clearly fase. The
Princess knew that the letters contained false information and that they had been sent on behalf of
Lydia

[48] Evenassuming that she did not know about the October 13 reply until after it was sent, she did
not take any steps to rectify the situation when, according to her testimony, she learned of the letter
once it had been sent. Her conduct was designed to mislead staff.

[49] Counsd for the von Anhalts argued that if anyone mided staff, it was due to the lawyers, and
that, at worgt, the von Anhalts merely acquiesced in the lawyers conduct. That in itself, however,
would have amounted to misleading staff.

7. Thevon Anhalts

[50] When the Princess met the Prinz, she was alanded immigrant of Canada. She later became
a Canadian citizen. When they met, the Prinz held a German passport, but now holds a passport of the
Dominican Republic.

[51] ThePrinz had never been to Canada until August 4, 1994, when the von Anhalts came for a
visit. The Princess was pregnant at thetime. They did not intend at the time to make Canada their
home.

[52] The Princess testified that because of complications in her pregnancy in Canada, she was
unableto fly. Therefore, the von Anhalts could not go to Italy to take up residence in the house that
they had rented. The Princess also testified, however, that she did fly to Bermuda after August 4, 1994
and before the birth of her child.

[53] The Princess testified that when she and the Prinz started Lydia, they were relatively
unsophisticated persons with respect to legal, business and financial matters, but that they had learned
much about these matters over the years. However, we heard evidence that the Prinz had been
president of his own property development company in the Bahamas and had had severa business
relationshipsin the past. A Harold Gray, an attorney-at-law in the United States, wrote a“To Whom
It May Concern” letter dated September 1, 1993 in which he stated, with reference to the Prinz, “he
has an engaging personality with an ability to comprehend, understand and analyze business
opportunities’. Another “To Whom It May Concern” |etter from another business colleague referred
to the fact that the Prinz had “business savvy”.
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8. The Wolf Lake Property

[54] The Prinz regularly read the Report on Business and realised that, in the Princess' words,
“gold and diamond exploration was... the flavour of the mining industry” at the time.

[55] The Princess testified that while staying in Toronto in 1994, the von Anhats saw an
advertisement in the newspaper for ahouse in Indian River, 22 kilometres east of Peterborough. They
arranged to rent it because it was situated in an ideal small-town setting.

[56] Thevon Anhats moved into the Indian River house at the beginning of September, 1994.

[57] Whenthelandlord of the Indian River house asked the Prinz what he did, he replied that he
was retired but also mentioned that they were interested in mining. Upon hearing this, the landlord
mentioned the Eldorado gold mine nearby.

[58] Thevon Anhalts had heard that the mine was for sale, which turned out to be untrue, but they
discovered that the property next to the Craig mine was for sale. The von Anhalts acquired rights to
mine this property (the Wolf Lake property) and subsequently began staking it in the three weeks
preceding November 24, 1994. They intended to explore for gold.

[59] Thevon Anhalts daughter was born on November 24, 1994.

[60] The Princesstestified that two days after the birth of her daughter, she drove on bumpy roads
to visit the Wolf Lake property, leaving her infant child in the car, with an attendant, for hours at a
time.

[61] The Princesstestified that the von Anhalts worked particularly intensely on the property for
athree-week stretch from November 26, 1994, to December 16, 1994, and again for a five-month
period from February to June 1995. She said that the work was long and exhausting and that the von
Anhalts “bucked each other up”. She testified that they rented a backhoe and the Princess|earned how
to operate it in order to cut expenses. At the same time, they learned al they could about mining,
including reading the Mining Act over dinner each night and into the evening. Whenever the Princess
suggested that they give up exploring for gold, the Prinz was determined to continue. He was avery
persuasive person and the Princess yielded to his determination.

[62] Under cross-examination, the Princess admitted that during these same time periods, the von
Anhalts had travelled to Palm Beach and Europe, including Amsterdam, Madrid, Mg orcaand Zurich,
spending much of their time out of the country.

[63] Despitethefact that Old Lydiawasincorporated to explore for gold, the von Anhalts chose
aname for the company incorporating the word “diamond”. The Princess testified that the various
names the von Anhalts applied for that included “gold” were not available. Besides, she testified,
they just liked the sound of “diamond”. We were surprised at the choice of the corporation’s name
employing the word “diamond” instead of “gold”.
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[64] The Princess testified that in May or June, 1996, Lydia discovered kimberlite indicator
mineralsin gold digging samplings, and the von Anhalts changed their search from gold to diamonds.

[65] The Princess testified that in 1996, she found a nine-carat diamond among the gold digging
samplings, athough this fact was kept secret and was not disclosed until 1998. In Lydia' s 2001
Annual Report, in the “Exploration Review” section, under the sub-heading “1998”, it was stated, in
reference to this diamond:

A fourth diamond is discovered in a till sample. Duncan Parker of
Harold Weinstein Ltd. (Gemmological Laboratory) later describes it
as an octahedron of 9.346 carats.

The 2001 Annua Report also stated under the heading “1994”:

Jurgen and Emilia von Anhalt investigate the area around Eldorado,
site of Canada s first gold mine, and stake claims surrounding Wolf
Lake. Initialy their interest is gold. Later, kimberlite indicator
minerals (KIMs) identified in drilling samples turn their attention to
diamonds.

[66] In 1997, the von Anhalts prepared an exploration plan for the property with a budget of
approximately $1 million. The Princess tetified that from this time, the von Anhalts started seeking
money from investors locally and outside the country.

9. Fran Harvie
[67] Harvie held herself out as a psychic consultant.

[68] In September of 1998, Harvie became acquainted with the von Anhalts. She became very
interested in what the von Anhalts were doing, visited the Wolf Lake Property, and used her alleged
psychic powers to indicate where she thought diamonds might be located on the property.

[69] Harvie acquired shares of Lydiafor herself and was granted permission by the von Anhalts
to find investorsfor Lydia. Although Harvie testified that she never received commissions for selling
shares of Lydia, she stated that she was reimbursed for expenses and received gifts from the von
Anhalts. However, she agreed in the settlement agreement between her and staff that she had been
paid commissions by the von Anhalts for selling shares in Lydia. Harvie was paid $95,000 in
commissions. Thefact that Lydia had paid commissions to Harvie was not disclosed to investors.

[70]  Sheagreed with the Princess that sharesissued to investors found by Harvie would be held
intrust by her in order to limit the number of shareholders of Lydia

[71] Wheninvestorswerefound by Harvie, she would sell them shares at prices previoudy set by
the Princess, and would collect cheques from the investors. The Princess would subsequently meet
with the investors to provide them with information about Lydia
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[72] Whenthevon Anhalts returned from Palm Beach in mid-January 2000, they met with Harvie.
Harvie presented them with an envelope containing approximately $100,000 of subscription cheques
frominvestors. The Princess testified she was surprised and overwhelmed by the investors' interest.

[73] Shearranged with Harvie to have an information session with the new investors. Thiswas
held at “ Jackson’s Touch of Class’ restaurant in Whitby, Ontario. While most of the attendees at the
meeting were investors, there may have been some who were not.

[74] Asaresult, by the end of 2000, Harvie held sharesin trust for 341 investors and had raised
close to $1 million, which she turned over to the von Anhalts.

[75] Harvie and the von Anhalts told amost everyone they met about the exploration project at
Wolf Lake and their enthusiasm for it. As aresult, persons interested in investing in Lydia were
constantly approaching them.

[76] The Princess testified that she kept a list of investors' names, as did Harvie. There was
evidence, however, that in order to complete Lydia s shareholder record, Harvie's help was required.

V. Congderationsin Deter mining the Facts
1. Allegation of Misuse of Funds

[77] Counsd for the von Anhats moved at the commencement of the hearing to strike the allegation
that the moneys from the sale of Lydia shares had not been used exclusively for diamond exploration
on the Wolf Lake property. The grounds for the motion were that the respondents had not been
provided with particulars. Our rule of practice concerning motions was not complied with. We
refused to waive the rule and did not hear the motion.

[78] Staff clarified early on at the hearing that the thrust of the alegation was that moneys received
by the von Anhalts were not used exclusively for proper corporate purposes.

[79] The evidence established that during the investigation and pre-hearing phase, on numerous
occasions, staff sought information as to the source, amount and use of investor funds and that they had
not been provided with full answersto their inquiries. Furthermore, it became evident that during the
construction of the general ledger and the shareholders loan account that questions as to the use of
funds and the allowability of claims for the credit of expenses were matters of concern among the
bookkeeper, the auditors and the von Anhalts.

[80] Wehad no reason to believe that staff failed to provide al relevant documents and information
in their possession relating to this alegation, including analyses of corporate and personal bank
accounts that established commingling of moneys received from investors with thevon Anhdts’ own
funds, and the payment of personal expenses out of corporate funds, including those in corporate bank
accounts.

[81] Asthehearing progressed, it was clear that the respondents were in no way prejudiced asthey
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had asserted they would be.
2. Balance of Probability

[82] In determining whether staff had proved its allegations, we applied the standard of a
reasonable balance of probability based on clear and convincing proof from cogent evidence.

3. 0Onus

[83] Staff had the onus of establishing the facts to substantiate its allegations. However, the
respondents had the onus of proving the facts necessary to establish that they had the benefit of the
private company exemption they claimed, once staff established that shares were issued without a
prospectus and without Lydia being registered as provided under the Act.

[84] InR. v.Buck River ResourcesLtd. et al. (1984), 25 B.L.R. 209 (Alta. P.C.) (Buck River),
Marshal J. makes clear, a 222, that the burden of proof is upon the accused to bring himself or herself
within the exemption:

Furthermore, the exception sections therein, deeming sales to be “not
to the public” appear to have been rather narrowly construed against
the salesman trying to bring himsdf within the exception,
notwithstanding the genera rule of interpretation of penal statutesin
favour of the accused, and, of coursg, it is to be remembered that we
are dealing with an exception here, not the general provisions of the
statute.

4. The Princess

[85] The picture painted by the Princess during her examination-in-chief, of her and her husband,
working from morning until night on the Wolf Lake property seven days aweek, for periods of up to
five months at a stretch, working a backhoe by day, and studying the Mining Act by night, changed in
cross-examination, when it was admitted that they had spent extended periods of time out of the
country.

[86] The Princess testified that she did not know about the limit on the number of shareholders
contained in the articles of Old Lydia, because she never had read the articles of incorporation of Old
Lydia. Nor, she testified, had she received or sought any advice with respect to the terms and
conditions of the articles from the lawyer who acted on the incorporation of Old Lydia. She claimed
that she had been unaware of the need for Lydiato comply with the private company restrictionsin
its articles and the Act.

[87] However, a another time she testified that when Harvie asked her in 1998 if Harvie' s friends
might buy shares, the Princess for some reason felt the need to consult Higgins, which she did at her
daughter’ s birthday party. Higgins, she testified, came up with the idea of Harvie' s holding shares“in
trust”.
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[88] However, over ayear later, when Harvie presented her with cheques for $100,000 from
investorsin January, 2000, she for some reason became worried about the number of shareholders
notwithstanding the trust arrangement, and sought the advice of Higgins for a solution. She testified
that Higgins suggested that areverse take-over by way of amagamation, such as that which ultimately
occurred with Acadia, was a possible solution to the problem of having alimit of 50 on the number
of shareholders.

[89] Her testimony of not reading the articles of incorporation of Old Lydia, of not receiving advice
from her lawyer at the time of incorporation on the terms and provisions governing Lydia, and of being
ignorant of the private company exemption limitations and the need to limit the number of shareholders
to 50, was inconsistent with her testimony that she sought advice, after meeting Harvie in 1998,
concerning the 50 shareholder limit, and received it from Higgins at a birthday party for her daughter.
Furthermore, her testimony that she became concerned about the number of investorsto whom Harvie
had sold shares was inconsistent with her testimony that she had received legal advice that having
Harvie hold sharesin trust would circumvent the 50-shareholder limit.

[90] The Princess s testimony contained many inconsistencies. In the end we gave little credence
to anything she said that was not otherwise substantiated.

5. Harvie

[91] Beforethe hearing started, Harvie entered into a settlement agreement with the Commission
in which she agreed as to a number of facts. However, her testimony in this case was inconsistent
with some of the facts she agreed to in the settlement agreement.

[92] Harvie signed backdated subscription agreements, stating that she was purchasing shares of
Lydia as principal, because she was asked to do so by the Princess. She did so even though this
statement contradicted the fact that Harvie had purchased the shares for investors and was holding
them “in trust”.

[93] Harvie stestimony at first appeared to contradict the Princess' testimony that Lydia agreed
to pay, and did pay, Harvie a 10% commission for selling shares of Lydia. However, Harvie later
admitted that she was compensated for all her work in phoning and speaking to potentia investors.

[94] WhereHarvie' stestimony related to her psychic powers, her version of events varied from
the Princess. We preferred Harvie' sversion of her first meeting with the Princess and the Prinz, and
their first visit together to the Wolf Lake property.

[95] Staff never aleged or attempted to establish in evidence that the von Anhalts or Lydiarelied
on Harvie, or her purported psychic powers, in carrying out their exploration activities.

[96] We accepted the Princess' assertion that Lydia did not rely on Harvie's alleged powersin
Lydia s search for diamonds. However, we concluded that the Princessdid allow, if not encourage,
Harvie to exercise her talents as a psychic as part of the Princess' endeavour to interest potential
investorsin Lydia.
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6. Cheskes

[97] Cheskeswasthe partner at the auditing firm responsible for Lydia. Cheskestestified that he
assisted Werb in constructing the books and accounts of Lydiaand that Mintz & Partners prepared and
audited the financia statements of Lydia based on these books and accounts.

[98] All six years were audited at the same time. Cheskes testified that the audits of the first two
years of Lydiawere very limited. The financial statements for these two years were not included in
the Information Circular accompanying the notice of meeting to approve the analgamation. However,
the amount accumulated in the shareholders loan account for those years affected the balances in the
financial statements for later periods.

[99] The auditorsissued their audit reports on the financia statements on August 3 and 4, 2000,
concurrent with the issuance of the Information Circular.

[100] Because of the degree of involvement the auditors had in preparing the financid statements and
in assisting Lydiaand Werb in the construction of the underlying books and accounts of Lydia, we
were not prepared to give the financia statements the deference that counsdl for the respondents
suggested that we should “because they were audited.” Nor were we satisfied that the auditors did
the necessary testing and verification of reasonableness, purpose and purport of expenditures that were
appropriate in the circumstances. For instance, Werb and Cheskes accepted without further
investigation the descriptions and reasons for expenses given by the Princess even where they related
to the period before the incorporation of Old Lydia.

[101] Counsd for the respondents argued in their written submission that staff had aleged during the
hearing that the audit lacked integrity and that this allegation was not contained in the statement of
alegations. This, however, was not an alegation before us. The auditors were not a party to the
proceedings. It was not an allegation, but alegitimate submission of staff, based on the evidence, that
went to the question of the degree that we, or anyone else, should rely on the audited financial
statements as establishing that investor funds had been expended for proper corporate purposes.

[102] The respondents claimed that al of the von Anhalts personal use of corporate funds was
accounted for by the shareholders |oan account. It was the respondents who raised as a defence that
Lydia s books had been audited and that the auditors would testify that the von Anhats did not misuse
corporate funds. When the respondents raised this defence, staff quite properly challenged the
integrity of the audit and proved that it lacked integrity.

[103] When Collins had looked at the shareholders |oan account, she questioned whether many of
the entries were incurred as expenses for Lydia. She did not receive answers to her questions. As
mentioned previously, the respondents smply claimed that Lydia s books had been audited. The
respondents claimed that Cheskes would testify and prove that the von Anhalts had not misused
corporate funds. When he did testify, however, it was revealed that many of the expenses claimed to
have been incurred for Lydia had not been carefully audited. For example, many of the considerable
travel expenses had not been independently verified.
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7.Werb

[104] Exhibit 24 was Werb’'s memo to file regarding Lydia expenses. Counsel for the respondents
stated that they never intended to use Exhibit 24 in evidence and at first tried to keep it out of
testimony. To forestal any suspicion that there might be something in it they wanted to hide, counsel
for Lydia eventually waived privilege, if any, concerning the document and consented to its
introduction into evidence.

[105] Exhibit 24 was evidence to which we gave alot of weight, dueto its circumstantial probability
of trustworthiness. We knew from the evidence of the Princess that the purposes given to Werb and
Cheskesfor the expensesincurred from June 1, 1994 to mid-October of 1994 were fal se, because the
idea of having a corporation, such as Lydia, and exploring for gold or diamonds, did not exist in the
von Anhalts’ mind at the time.

[106] For example, in the entry for June 8, 1994, Werb recorded the purpose as:

Through a contact the Prinz von Anhalt’s lawyer in the Bahamas they
were introduced to Dr. Woody Stanley, PhD Geologist-Arruama,
Brazil, information on diamond exploration and mining; visited his
exploration property and discussed his interest in potential investing
in Canada.

[107] The entry for July 1, 1994 states. “Introduction by the Honorary Consul of Panama in the
Bahamas met with Iram Crespo, Panamanian lawyer — discussion possible funding.”

[108] The Princess testified that the von Anhalts only commenced their mining exploration project
in late September 1994. Thus, the purpose described in Werb’'s memo could not be accurate. The
mining exploration project had not even been thought of yet.

[109] Counsd for the respondents argued that the only evidence we had on this document was the
Princess’, and she testified that there were mistakesinit. Counsdl for the respondents had the memo.

If there were mistakesinit, they could have taken them up with Werb. They could have called Werb
to explain.

[110] We found Exhibit 24 reflected the fact of what the von Anhalts told Werb regarding many
expenses, especialy pre-incorporation expenses. The description of severa expenses conflicted with
the explanation the Princess gave in her testimony. We did not believe that Werb “got it wrong”, or
“madeit up”, in describing the expenses. Werelied on the testimony of the Princess and Cheskes that
Werb was meticulous and thorough.

[111] The evidence demongtrates that the von Anhalts led the bookkeeper and the auditorsto believe
that certain travel expenseswere incurred in the course of Lydia s business. Indeed, when providing
documentary support to Werb, the Princess provided a copy of a Dutch wire transfer dated July 6,
1994. On the transfer, the Princess noted for Werb's benefit “amount transferred upon the Prinz
starting the staking process’ (emphasis added). Thiswas consistent with the von Anhdts causing the
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bookkeeper and auditors to believe that Lydia was a diamond exploration project as early as June
1994, and that travel expensesincurred in that period could be charged to the company.

[112] The Princess speaks at least four languages. She has spoken English extensively since at least
1988. Her English language abilities were quite good when she testified before us. And yet she
testified that “upon” meant “before’ in the description of the transfer of funds “upon” the
commencement of staking. She advanced this explanation when it became starkly evident while she
was testifying that at the time in question the Princess and the Prinz had not even become interested
in mining, and certainly had not acquired the right to mine the Wolf Lake property.

[113] We believed that if Werb had been told the true reason for the travel, he would not have
booked the expense. Cheskes confirmed this. The travel expenses were booked on the basis that the
von Anhalts “were meeting with geologists, people in the diamond mining industry, and potential
investors.” We found that the auditors would not have allowed the travel expensesif they had been
aware of their true nature.

8. Callins

[114] Collins testimony made us seriously question the reliability of the financial statements of
Lydia. We were satisfied, after considering all the evidence, including the memo by Werb, the
Princess' explanation of the expenditures before incorporation of Old Lydiathat were reflected as
proper corporate expenses, and Cheskes' testimony, that many expenses charged against Lydia should
not have been.

9. Need for a Review
[115] It was obvious that the von Anhalts had misled their bookkeeper and auditors.

[116] We concluded that alarge amount of expenses included under travel and general expenses, in
addition to those included in the pre-incorporation period, were for personal use.

[117] For example, the auditors initially disallowed but then reallowed 75% of the car rental
expenses and 80 % of the living expenses for the von Anhalts while they were supposedly obliged to
winter in Palm Beach to await financing from a German consortium.

[118] Therewas aso evidence of extensive commingling of corporate and personal funds, even after
the establishment of corporate bank accounts. Funds provided by investors were often deposited into
the personal bank accounts of the von Anhalts.

[119] It became clear to usfrom the Princess’ testimony that she completely misconceived therole
of Werb, Mintz & Partnersand Lydia. We were |eft with the impression that the Princess regarded
the financial statements as the responsibility, in the first and last analysis, of the bookkeeper and the
auditors. We were disturbed that the Princess accepted no responsibility that the von Anhdlts, like
any other officer or agent of a corporation, had a duty and responsibility to ensure that only claims that
were for expenses properly and reasonably incurred by them for legitimate corporate purposes should
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be submitted by them as expenses chargeable to Lydia.

[120] Furthermore, Sennecke testified that the independent directors of Lydia never requested that
any further investigation be done concerning the audited financia statements based on questionsraised
by staff. Thiswas explained in part by counsel for Lydiathat Lydia had to concentrate its resources
on getting through the hearing and that it was felt not to be appropriate for the independent directors
to conduct what in effect would be aforensic audit of past financia periods.

[121] Inlight of the Princess’ view of therole of Lydia, the bookkeeper and the auditors, the work
actually done by Mintz & Partners as described by Cheskes, and the absence of a serious review of
past financia periods by the independent directors, we had no confidence that the audited financial
statements of Lydia should be relied on by the shareholders and others unless and until an independent
review of them, as set out in condition 8 of the order we have made, takes place.

[122] Faced with the evidence we heard, we determined that it was in the public interest to require
an independent review of the financial statements before they could be used again in connection with
the issuance of securities of Lydia.

10. McGregor

[123] Werefused to hear evidence asto whether Lydia currently had a viable exploration property.
The issues before us did not include whether Lydia was a vibrant exploration company with a good
exploration program and prospects. That might have been an issue if we were dealing with allegations
that Lydiawas not such acompany. The issues before us were those outlined in paragraph 6 of these
reasons.

[124] McGregor was not qualified by the respondents as an expert witness. He was called to
establish that Lydia currently had aviable, reasonable or proper exploration program. Accordingly,
we did not find McGregor’ s testimony al that relevant, although we considered it in determining the
manner in which the independent committee operated and the influence and driving force that the von
Anhatshad in Lydia

11. Governance of Lydia

[125] We considered the impact of the condition that the Quebec Securities Commission imposed
for approving the amalgamation and the manner in which the independent committee operated. We
did not find it necessary to determineif the condition of the Quebec Securities Commission had been
complied with. We accepted that Lydia made areal effort to attract qualified persons as independent
directors and had some success in this endeavour. Inthefina analysis, however, we were satisfied
that the von Anhalts remained the driving force and directing minds over every aspect of the business,
affairs and operations of Lydia.

[126] We were satisfied that staff had proved its allegation that the von Anhalts, as directors of
Lydia, authorized, permitted or acquiesced in Lydia s contraventions of the Act.
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VI. Analyss

1. Private Company Exemption

A. Statutory Framework

[127] Section 25(1) of the Act provides:
No person or company shall,

() trade in a security or act as an underwriter unless
the person or company isregistered as adealer, or is
registered as a salesperson or as a partner or as an
officer of aregistered dealer and is acting on behalf of
adealer...

and the registration has been made in accordance with Ontario
securities law and the person or company has received written notice
of the registration from the Director and, where the registration is
subject to terms and conditions, the person or company complies with
such terms and conditions.

[128] Section 53(1) of the Act provides:

No person or company shall trade in a security on his, her or its own
account or on behalf of any other person or company where such trade
would be a distribution of such security, unless a preliminary
prospectus and a prospectus have been filed and receipts therefor
obtained from the Director.

[129] The Act provides for several exemptions from the registration and prospectus requirements.
Lydiarelied on the private company exemption in section 35(2)10 of the Act.

[130] Section 35(2)10 of the Act provides:

Subject to the regulations, registration is not required to trade in the
following securities:

10. Securities of a private company where they are not offered for sale
to the public.

[131] Section 73(1)(a) of the Act provides:

Sections 53 and 62 do not apply to adistribution of securities,
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(a) referred to in subsection 35(2), excepting paragraphs 14 and 15
thereof.

[132] A private company is defined in the Act in section 1(1) as:
a company in whose constating document,
() theright to transfer its sharesis restricted,

(b) the number of its shareholders, exclusive of personswho arein its
employment and exclusive of persons who, having been formerly in the
employment of the company, were, while in that employment, and have
continued after termination of that employment to be shareholders of
the company, is limited to not more than fifty, two or more persons
who are the joint registered owners of one or more shares being
counted as one shareholder, and

(c) any invitation to the public to subscribe for its securities is
prohibited.

B. Whoisthe Public?
(i) The“Common Bonds’ Test

[133] Counsd for staff referred usto the leading Canadian decision on whether shares are offered
to the public: R. v. Piepgrass, [1959] 29 W.W.R. 218 (Alta. C.A.) (Piepgrass).

[134] In Piepgrass, MacDonad JA. cited Viscount Sumner L.C.’s decision in Nash v. Lynde,
[1929] A.C. 158, at 169:

“The public”, in the definition of s. 285, is of course ageneral word.
No particular numbers are prescribed. Anything from two to infinity
maly serve; perhaps even ong, if heisintended to be thefirst of aseries
of subscribers, but makes further proceedings needless by himself
subscribing the whole.

[135] MacDonald JA. stated at 227 of Piepgrass:

It seemsto me that the very essence of a private company envisagesthe
ideathat it is of private, domestic concern to the people interested in
its formation or in later acquiring shares in it. It is one thing for an
individua or group of individuals to disclose information to friends or
associates, seeking support for a private company being formed or in
existence, pointing out its attractions for investment or speculation as
the case may be, but it is quite another thing for a private company to
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go out on the highways and byways seeking to sell securities of the
company and particularly by high pressure methods, that is, by
breaking down the sales resistance of potentia purchasers and
inducing them to purchase.

[136] And at 228;

Itis clear from the cases cited and from the authorities cited that it is
impossible to define with any degree of precision what is meant by the
term “offer for sale to the public.” It follows that in each instance the
court will be called upon to determine whether or not the sale of the
securities of the private company transcended the ordinary sales of a
private domestic concern to a person or persons having common bonds
of interest or association. It isclear from the authorities that whether
or not there was an offering to the public is afinding of fact.

[137] InPiepgrass, MacDonad JA., at 228, upheld thetrial judge’ s decision that there had been
asolicitation of the public on the following basis:

The accused in seeking subscriptions from people “ had contacted the
majority of them previoudy in other business episodes.” The office of
the company was in Calgary. Four of the five persons to whom the
accused sold securities were in the Camrose district, a distance of
some 200 miles from Calgary. Those persons were met individually
on their farms by the accused. Each of those persons had a previous
business dealing with the accused, each one, apparently, having
purchased shares in another company from him. However, they were
not in any sense friends or associates of the accused, or persons having
common bonds of interest or association.

The fifth person to whom the accused sold shares was Mr. Albert P.
Bott, a railway station agent who lived at Westlock, a distance of
about 260 miles from Calgary and about 100 miles from where the
other persons lived to whom the accused sold shares. Mr. Bott was an
absolute stranger to the accused.

[138] InR.v. McKillop, [1972] 1 O.R. 164, Greco Prov. Ct. J. stated at 168:

In my opinion the sales made by the accused to the various named
individuals were not of astrictly private nature. In other words shares
were not available only to those particular people to the exclusion of
al others. While it is true that the individuals who purchased the
shares congtituted a small number in proportion to all residents of this
community, nevertheless, they were not a favoured few, so far as
possessing knowledge of the availability of the shares was concerned.
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They were not, so to speak, in on a secret. To the contrary,
information concerning the company and concerning the availability of
shares from the accused was apparently of common knowledge, fairly
widespread in the community, as witness one Dr. Shunock discussing
it with individuals over lunch in a public restaurant. Whileit istrue
that the number of those who availed themsalves of the opportunity to
purchase the shares is not shown to be large, nevertheless the
availability of the shares was known to the public generally. In my
opinion the number of people involved is not the important criterion.

[139] InBuck River, the defendant was able to show that the sales of the shares concerned were not
as aresult of the defendant going “out on the highways and byways’, but he was not able to establish
that there were “common bonds of interest or association”. Marshall Prov. J., stated at 220:

... to suggest that the relationship of arather loose association in the
management or operation of a non-profit hockey club could, thereby,
provide a reasonable opportunity to a purchaser, to assess the
“integrity and character” of afellow participant, as regards the worth
of a speculative business venture that that participant was selling, is
not reasonable.

In a smilar vein, athough Piepgrass does not spell out that the
“common bonds’ must relate to the particular company or venture
concerned, it appears that something approaching that should be
implied. Thisisso because Macdonad J.A., in Piepgrass, concludes
that the Act is a regulatory one, “designed to protect unwary
purchasers.”

[140] Marshall Prov. J,, at 221 cited Greco, Prov. Ct. J.’s decision in McKillop with approval,
noting that Greco had convicted because,

the sales made by the accused to the various named individuals were
not of strictly private nature. In other words, shares were not available
only to those particular people to the exclusion of al others.

[141] A company isreally nothing but its officers, directors or shareholders. Therefore, the common
bonds of interest or association must be with one or more of such persons. Marshall stated at 223,

Again, having in mind that the Act is regulatory legidation, and that the
registration and prospectus filing requirements of the Act are for the
purpose of protecting purchasers by insuring that they receive the
maximum amount of legitimate information available, in order to fairly
evaluate the company or venture, and that we are dealing with an
exception to these proper requirements, then it seems to follow,
reasonably, that such “bond” must be with such officer, director or
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shareholder who can provide much, if not all, of the information
regarding the company or venture, that would otherwise be disclosed
by persons properly registered as a deder, or salesman of adedler, in
a prospectus, properly filed.

(i1) The“Need to Know” Test

[142] In the United States, the leading case on whether shares are offered to the public is SEC v.
Ralston Purina Co., 346 U.S. 119 (1953) (Ralston Purina). In Ralston Purina, the defendant offered
shares in the company to its employees from all facets of the company’s operation. It was not
restricted to senior executives who might have intimate knowledge of the company’s affairs.

[143] The U.S. Supreme Court held that the share offering was an offering to the public.
Accordingly, it did not qualify for the equivalent to the private company exemption in the Securities
Act of 1933. The court held that the meaning of “the public” had to be interpreted in accordance with
the purpose of the legidation. The Securities Act of 1933 was intended to ensure that persons who
purchased securities were provided with full disclosure. This could be satisfied by providing the
potentia purchaser with a prospectus that had been receipted by the regulatory authority. In order for
the vendor of securities to be exempt from the prospectus requirement, it had to satisfy the court that
the purchasers were persons who did not need to know the information a prospectus would provide
since they aready had that information or had access to such information.

[144] At 126-127, Clark J. stated:

Keeping in mind the broadly remedial purposes of federal securities
legidation, imposition of the burden of proof on an issuer who would
plead the exemption seemsto us fair and reasonable. Schlemmer v.
Buffalo, R. & P.R Co., 205 U.S. 1, 10 (1907). Agreeing, the court
below thought the burden met primarily because of the respondent’s
purpose in singling out its key employees for stock offerings. But once
it is seen that the exemption question turns on the knowledge of the
offerees, the issuer’ s motives, laudable though they may be, fade into
irrdlevance. Thefocus of theinquiry should be on the need of offerees
for the protections afforded by registration. The employees here were
not shown to have access to the kind of information which registration
would disclose. The obvious opportunities for pressure and
imposition make it advisable that they be entitled to compliance with
S. 5.

[145] Both Piepgrassand Ralston Purina have been applied in Canada. In R. v. Zitzerman (1996),
11 C.C.L.S. 199 (Man. Prov. Ct.), four investors purchased trust certificates from the defendant. They
had all known him for along period of time, some aslong as 40 years and two had hired him astheir
lawyer. He approached three of them to invest. The other had heard about his investments from a
partner and approached the defendant about investing. The individual investors were connected to
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the accused by their professional relationship, and not by any common bond or interest that would
remove them from that relationship, so that they were not removed from being members of the public.

They were persons in the category of “needing to know”, so as to be entitled to the statutory
protections.

[146] AquilaJ. stated at 209:

the purchasers were not friends or associates of the vendor, or persons
having common bonds of interest or association, as outlined in the R.
v. Piepgrass case, supra. In addition, | am convinced the witnesses
were people who “need to know”; as set out in the U.S. Supreme Court
decision of Securities and Exchange Commission v. Ralston Purina
Inc., supra.

[147] The prospectus requirements of our Act have the same basic objectives as smilar provisions
in the securities laws of the United States and other Canadian jurisdictions: to require that investors
be provided with or have accessto full, true and plain disclosure of the material facts about an issuer
before making an investment decision. Accordingly, in our view, under the Act, the public isanyone
who needsfull disclosure. The private company exemption exempts those who, because of their close
association with the issuer, do not require full disclosure. They aready haveit. Since the nature of
the relationship between the purchaser and the issuer is solely within the knowledge of the issuer, and
since the issuer claims the exemption, the onus is on the issuer to satisfy the finder of fact that the
relationship between the purchaser and issuer is so close that disclosure is not required.

C.Whoisa*“shareholder”?

[148] Theword “shareholder” used in the definition of “private company” is not defined in the Act.
Nor wasit defined in the articles of Old Lydia. Looking at the purpose of the Act, we do not believe
that the word “ shareholder” was intended to have a narrow technical meaning in this context.

[149] In our view, it includes persons shown in the register of the shareholders of a corporation
required to be maintained by a corporation under corporate law. It aso includes shareholders whose
names are reflected in a book-based system such as that operated by Canadian Depository for
Securities where names are maintained in the books of investment dealers.

[150] Depending on the particular facts, it may aso include beneficial shareholders not shown as
shareholders on any books or list of shareholders.

[151] Inthe case before the pand, it was clear that the only purpose for the “trust arrangement” by
which Harvie held shares for investors was, on atechnical basis, to circumvent the 50-sharehol der
limit in Old Lydid s articles and in the private company exemption in the Act. In fact, no shareholder
register, or proper shareholder records, existed at the time the trust was created and technically,
therefore, there were no registered shareholders at the time. In these circumstances, beneficial
shareholders whose shares were held by Harvie should be counted in determining the number of
shareholders of Lydia at the relevant time.
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[152] We can conceive of situations in which the trustee of atrust and not the beneficiaries of the
trust, should be counted as a shareholder for the purpose of section 35(2)10 of the Act, for example,
where the beneficiaries of an estate hold shares of a private company. However, where atrust is
created solely for the purpose of circumventing the provisions of the Act, we have no quamsin stating
that it is the number of investorsthat is determinative of the number of shareholders.

D. Application to Facts
(i) Four Challenges

[153] Counsdl for the respondents focussed on only one of the challenges of bringing themselves
within the private company exemption to the registration and prospectus requirements of the Act,
namely having fewer than 50 shareholders.

[154] Lydiahad at least 398 shareholders after Harvie sold shares to investors.

[155] There are three additional challenges in relying on the exemption: i) there must not be any
solicitation of the public regardless of the number of shareholders; ii) the onus of establishing the
availability of the exemption rests with those relying on it; and iii) the provisions that are required to
be contained in the articles of a corporation to qualify it as a private company under the Act must be
implemented and not ignored.

[156] Failureto meet any one of the four challengeswill result in the exemption not being available.
The respondents failed to meet all four challengesin this case.

(i) Salicitation of the Public

[157] Many of Lydia sfirst 50 shareholders did not have a particularly close relationship with the
von Anhalts. These investors were adiverse group. Some were old friends and acquaintances of the
von Anhalts. Othersworked at the Wolf Lake property. Some were people who were just introduced
to the von Anhalts. There was no evidence that these investors had actual knowledge about the
company or access to that knowledge sufficient to make an informed investment decison. They were
members of the public.

[158] None of the investors who purchased shares through Harvie had a close association to Lydia
when they bought shares. AsHelfand wrote in his November 1, 2000 reply to staff:

[t]he meeting was organized on behalf of those persons for whom Ms.
Harvie had purchased shares in trust, as such persons had not
previoudy met any representatives of the company and had little or no
information regarding the exploration program being carried out on
the Wolf Lake Property (emphasis added).

[159] Assuch, none of these people had the information necessary to judge the character and integrity
of the business of Lydia. They were members of the public.
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[160] The opportunity to invest was not restricted to a particular class of people. Anyone who was
interested could invest.

[161] Thevon Anhdtslet it be known that they were interested in obtaining new investors. It was
widely known in the community that they were exploring for diamonds. The von Anhalts allowed
information to be circulated about the company.

[162] The Princess and Harvie suggested that they did not approach investors, but rather that
investors approached them. What isimportant, however, isthat both the Princess and Harvie attracted
persons to gpproach them by publicly sharing their enthusiasm about the company. Information about
the business and affairs of Lydiawas not kept confidential, but rather was used to attract investors.
Spreading information far and wide with the willingness to accept subscriptions was a solicitation.
Taking potentia investors to the exploration site also was aform of solicitation.

[163] The Princess admitted that Lydia let it be known to potential investors that Lydia was
attempting to list its shares on the TSX. Lydiasuggested that when its shares were listed their price
would go up. Exhibit 11 was an e-mail dated March 9, 2000, from Debra L. Minion to the
Commission’s General Inquiries/Corporate Relations reporting that her husband had been offered
Lydia shares:

at 0.75 cents per share and the von Anhalt’ s say that once it goes on the
Stock Exchange it would be listed at approximately $4.50 per share.
(They say they have found coloured “fancy” diamonds.)

[164] Thise-mail was hearsay evidence, but it wasillustrative of the Princess' testimony that she
had indicated to investors that Lydiaintended to list on astock exchange and that its share price would

go up.
[165] Theuseof illega salestactics by an issuer suggests that an offer is being made to the public.
[166] Section 38(2) of the Act states:

No person or company with the intention of effecting a trade in a
security shall give an undertaking, written or oral, relating to the future
value of the price of such security.

[167] Section 38(3) of the Act states:

Subject to regulation no person or company with the intention of
effecting atrade in a security shal, except with the written permission
of the director, make any representation, written or oral, that such
security will be listed on any stock exchange or quoted on any
quotation and trade reporting system...

[168] Thefact that Lydia used salestactics prohibited by section 38 of the Act was further evidence
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that Lydiawas soliciting the public.

[169] Findly, the sheer number of shareholders suggested that the sale of Lydia shares was open to
the public.

[170] In conclusion, we determined that Lydia had offered shares to the public and, therefore, the
private company exemption was not available to the respondents, regardiess of the number of its
shareholders.

(iii) Breach of Old Lydia’s Articles

[171] Counsdl for the von Anhalts argued that the Act does not specifically require a private
company to have fewer than 50 shareholders. It states that a private company is one that sets out in
itsarticlesa provision that limits its shareholder number to 50. Lydid sarticlesdid this. If Lydia had,
in fact, more than the permitted number of shareholders, this fact would not disqualify Lydia, he
argued, from being a private company as defined, and entitled to the private company exemption.

[172] Thistechnica argument ignoresthe fact that dmost inevitably, and certainly in this case, where
acompany does not observe the limit on the number of shareholders set out in its articles, it will have
offered its securities to the public.

(iv) Secondary Trades by thevon Anhalts
[173] Section 72(3) of the Act provides:

the first trade in previoudly issued securities of a company that has
ceased to be a private company,... isadistribution except that where,

a) the issuer of the securitiesis areporting issuer and has
been areporting issuer for at least twelve months...

then such first trade is a distribution only if it is a distribution as
defined in clause (c) of the definition of “distribution” in subsection
1(2).

[174] A “distribution” is defined in paragraph 1(1)(c) as:

atradein previoudly issued securities of an issuer from the holdings
of any person, company or combination of persons or companies
holding a sufficient number of any securities of that issuer to affect
materially the control of that issuer, but any holding of any person,
company or combination of persons or companies holding more than
20% of the outstanding voting securities of an issuer shall, in the
absence of any evidence to the contrary, be deemed to affect materialy
the control of that issuer.

-32-



[175] On February 11, 1995, Lydiaissued approximately 50,000,000 shares to the von Anhalts. This
congtituted a “distribution” of shares as defined in the Act. This distribution was exempt from the
registration and prospectus requirements pursuant to the private company exemption.

[176] Between July 30, 2000 and May 10, 2001, the von Anhalts sold approximately 3,718,435
shares each from their personal shareholdings for total consideration of approximately US$ 112,500
and C$ 338,525 each.

[177] Lydiawas not areporting issuer on May 10, 2001 when the last secondary trade of the von
Anhalts shares occurred. Asaresult, the secondary sales of the shares were distributions.

[178] Inany event, evenif Lydia had been areporting issuer when the von Anhdts sold their shares,
the secondary sale of shareswould still have been a distribution pursuant to paragraph 1(1)(c) of the
Act, asthevon Anhdts held at the time a sufficient number of securitiesto affect materialy the control
of Lydia

[179] Asaconsequence, the von Anhalts' sale of their previously issued shares was a distribution
subject to registration and prospectus requirements of the Act. There was no evidence that the von
Anhalts had available an exemption from the registration or prospectus requirements of the Act.

[180] Accordingly, staff’s alegation that the von Anhalts distributed shares held by them while not
registered to trade and without filing a prospectus had been proven.

2. Mideading Staff

[181] Counsdl for the von Anhalts argued that staff had not been mised by the October 13 and
November 1 replies because staff knew or must have known that there, in fact, were more than 50
investors. Counsel for staff responded that the evidence showed that staff was legitimately making
inquiries to verify or confirm what they suspected. This was not done as an exercise in futility. It
would have been that if staff had solid information at the time establishing to its satisfaction that there
were in fact more than 50 investors.

[182] The statements in question were materially untrue. If we were to accept the argument of
counsel for thevon Anhdts, we would have to determine that it was not contrary to the public interest
for persons to make false or mideading statements about materia facts aslong as the endeavours to
mislead were not successful because of prior knowledge on the part of the Commission.

[183] The von Anhats conduct in providing misleading information to staff was particularly
serious. In Wilder et al v. Ontario Securities Commission (2001), 53 O.R. (3d) 519 at 529 (C.A.),
Sharpe JA. stated:

The OSC is charged with a statutory obligation to do its best to ensure
that those involved in the securities industry provide fair and accurate
information so that public confidence and the integrity of the capital
marketsis maintained. It isdifficult to imagine anything that could
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be more important to protecting the integrity of capital markets then
ensuring that those involved in those markets, whether as direct
participants or as advisers, provide full and accurate information to
the OSC. (emphasis added)

VII. Sanctions
1. Harm to Investors

[184] Counsdl for the respondents argued that no one was harmed and that the case before us was
not one of selling Kansas blue sky. We disagreed. The main purpose of the prospectus requirement
of the Act isto ensure that investors receive full, true and plain disclosure of all material facts with
respect to their investment. If investors do not receive the disclosure they are entitled to, thereis harm
to investors.

[185] Investorsin Lydiadid not receive information asto the use of the proceeds of their investment.
The use of proceeds to pay down a shareholders loan from the von Anhalts to Lydia, even where
legitimate, rather than to pay for new exploration, was never explained to investors.

[186] To the extent the shareholders loan account was based on expenses not incurred on behalf of
Lydia, investors who thought they were investing their moneys to be used for exploration for diamonds
suffered harm.

[187] Therewas no evidencethat Lydiadisclosed to investors who purchased shares through Harvie
that she was being paid a sales commission. Lydia should have disclosed to investors that Harvie was
being paid a commission by the company for selling shares.

2. Technical Violation

[188] Counsd for the von Anhalts submitted that the von Anhalts acted reasonably, if mistakenly, by
relying on the fact that Lydia s lawyer had advised that they could keep their shareholder number
under 50 by using atrust arrangement.

[189] Whilethe term “technical violation” is not adefined legd term, it means aviolation that is one
of form rather than substance. See Re Ontario Securities Commission and Electra Investments
(Canada) Ltd. (1984), 45 O.R. (2d) 246 (Sup Ct.).

[190] The violations in the case before this panel were not technical. They were not form over
substance. They were substantive and they were wilful.

[191] Thetrust arrangement concocted by the respondents was solely an attempt to circumvent the
registration and prospectus requirements of the Act.

3. Public Interest



[192] Wearerequired to exercise our jurisdiction under sections 127 and 127.1 of the Act by making
ordersin the public interest, taking into account the purpose of the Act in section 1.1 and the principles
Set out in section 2.1.

[193] InRe Mithras Management Ltd. (1990), 13 O.S.C.B. 1600, the Commission stated at 1610-
1611 that:

The role of this Commission is to protect the public interest by
removing from the capital markets, wholly or partialy, permanently or
temporarily, as the circumstances may warrant those whose conduct in
the past |eads us to conclude that their conduct in the future may well
be detrimental to the integrity of those capital markets. We are not
here to punish past conduct, that is the role of the courts, particularly
under s. 118 of the Act. We are hereto restrain, as best we can, future
conduct that is likely to be prejudicial to the public interest in having
capital markets that are both fair and efficient. In doing so we must, of
necessity, look to past conduct as a guide to what we believe a
person’ s future conduct might reasonably be expected to be; we are not
prescient, after all.

[194] This was endorsed by lacobucci J. in Committee for the Equal Treatment of Asbestos
Minority Shareholdersv. Ontario (Securities Commission), [2001] 2 S.C.R. 132.

[195] In Re Belteco Holdings Inc. (1998), 21 O.S.C.B. 7743 at 7746, the Commission set out a
series of factors to consider when setting sanctions:

[1]n determining both the nature of the sanctions to be imposed as well
as the duration of such, we should consider the seriousness of the
allegations proved; the respondent’ s experience in the marketplace; the
level of a respondent’s activity in the marketplace; whether or not
there has been a recognition of the seriousness of the improprieties;
and whether or not the sanctions imposed may deter not only those
involved in the case being considered, but any like-minded people
from engaging in similar abuses of the capital markets.

[196] Wetook all these factorsinto consideration inissuing our order.

4. ThePrinz

[197] Wewere satisfied from the Princess’ testimony that she and the Prinz consulted extensively
together, that she looked to him asthe principal decision-maker on important matters and that he was
fully implicated in her conduct.

[198] The Princess made it clear to us that the Prinz had a predominant influence over her with
respect not only to their marriage but also every aspect of Lydia including its purpose, mission,
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continuing direction and existence.

[199] The Princess testified that she obeyed her husband’ s wishes regarding Lydia, that he was a
very determined person who often did not take no for an answer. She testified that it was he who
decided to find a gold mine, he who decided to change the pursuit of Lydiafrom gold to diamonds,
and he who decided to have Lydia pay Harvie a 10% commission. She reminded us that shewas his
fourth wife, that she had a prenuptia agreement with him, and that she did not know much about his
previous business affairs or hisfinancial circumstances.

[200] We concluded that they are very close, that her relationship with him in Lydiawas very much
ateam effort, and that he had enormous influence with her.

[201] Until the amalgamation he was chief executive officer and a director of Lydia. After the
amalgamation he continued as chairman of the board of Lydia. We had no reason to question that he
knew everything important that occurred regarding Lydia and the Princess involvement in these
matters.

5. Seriousness of Conduct

[202] Wedid not believe that the von Anhdts recognized the seriousness of their conduct. They il
believed that the only things they had done wrong were: commencing business with little understanding
of the laws of the land; relying on others who have not done their job well or have given dishonest
advice -- the bookkeeper, the auditors, the lawyers; and that their problems really stemmed from
technical violations of the Act, at most, and from a scurrilous approach to an aspect of the case by
staff. They still believed that their conduct should not result in real consequences to them because,
in their view, no one suffered actual harm.

6. Consequences for thevon Anhalts

[203] We were satisfied on clear and cogent facts, from the testimony of the Princess hersdlf, that
based on thevon Anhdts’ conduct in the past, it was likely they would continue to behave in character
in the future, with little regard for good business practices and the requirements of securities law.

[204] Inlight of our findings, we determined that 15 years was the minimum period that the von
Anhalts should not be able to act as directors or officers of any issuer.

[205] Staff suggested we consider barring the von Anhatsfrom the capital markets permanently. A
permanent cease-trade would have been consonant with certain settlement agreements that have come
before the Commission where there has been a suggestion of dishonesty and misrepresentations made
to staff.

[206] We chose a 12-year cease-trade period as sufficient instead.

[207] We narrowed the cease-trading prohibition suggested by staff so it would apply only to
securities of smaller and medium-sized issuers. We were satisfied that larger issuers with liquid
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securities would remain uninfluenced by ownership of their securities by the von Anhalts.

[208] We determined that it would be in the public interest to allow the von Anhalts to divest
themselves of their sharesin Lydiato persons who would have full disclosure through a prospectus
or else could protect themselves through due diligence in an exempt transaction. Accordingly, we
allowed them flexibility to divest thermselves of their ownership in Lydiawith conditions, should they
so choose.

7. Consequencesfor Lydia

[209] Lydia was tainted by the conduct of the von Anhalts. Lydia violated the prospectus and
registration requirements of the Act. Lydia acted contrary to the public interest. Lydia’ s shareholders
in addition to the von Anhalts have suffered the consegquences of the von Anhalts' conduct.

[210] With respect to an appropriate order regarding Lydia, we were satisfied that prohibiting the
von Anhalts from being officers, directors or paid consultants of Lydia was as far as we could
properly go. We have no ability to order the von Anhalts to divest themselves of their interest in
Lydia or their participation in matters properly belonging to the shareholders. However, itisin the
public interest that Lydia not be permitted to access the capita markets unless the conditions we have
provided in our order are met.

[211] Lydia now has approximately 2,600 shareholders. Counsel for Lydia submitted that any
sanctions should not kill the company. Counsel for staff submitted that as long as the von Anhalts
controlled Lydia, it would be difficult, if not impossible, to regard Lydia as separate from the von
Anhalts. However, counsel for staff expressed the wish that this could be done.

[212] We have attempted to play the role of Solomon and divide the baby into Lydiaand itsinvestors
on the one hand, and the von Anhalts on the other.

[213] The order that we have made does not affect trading in securities by any of Lydia' s minority
shareholders. Lydia s business and operations, including its exploration program, remain essentially
unaffected by our decision. Although the Prinz and the Princess had to resign as directors, officers
and employees of the company, al of Lydia's other directors and management were permitted to
remain in place. Nothing in our decision prevents the Prinz and the Princess from playing a continuing
role in the company as its controlling shareholders, and aso as unpaid consultants for the company,
provided that they comply with the terms of our order.

[214] Our order was designed to strike a balance between the interests of the respondents and the
interests of the public. We did not believe it was necessary for general deterrence purposes to
broaden or lengthen the periods of the order beyond what we considered necessary to achieve its
protective and preventative purposes as regards Lydia and the von Anhalts.

VIII. Costs

[215] The notice of hearing stated that the Commission would consider whether it was in the public

-37-



interest to make an order pursuant to s. 127.1 of the Act for costs against the respondents. Counsel for
staff informed us that the Commission’s costs in relation to this hearing were $230,000 and requested
an order that they be paid by the respondents.

[216] Counsd for staff advised that the amount of costs was determined using the methodology
developed by AssetRisk on behalf of the Commission to calculate costs for the purpose of section
127.1. This methodology was used in determining costsin Re Donnini (2002), 25 O.S.C.B. 6225.

[217] We had no reason to believe that the amount of costs requested by counsel for staff was
unreasonable, based on our experience and taking into account the effort expended on the case as
evidenced by the exhibits and the other evidence.

[218] Counsd for the respondents did not demur concerning the amount of or request for costs, and
we received no submission from them asto costs.

[219] The Princess testified that she accepted full responsibility regardless of the actions or advice
of Lydia slawyers, of Harvie, of Werb and of the auditors. Her counsel explained that her acceptance
of full responsbility meant that she and not Lydia and the minority shareholders should be visited with
the consequences of her actions.

[220] While both the von Anhalts and Lydia breached the Act and acted contrary to the public

interest, we were of the view that it was in the public interest to have Lydia pay $25,000, the Princess
pay $100,000, and the Prinz pay $100,000 of the Commission’s costs.

DATED at Toronto this 18" day of March, 2003.

“Paul M. Moore’ “Mary Theresa McLeod”

Paul M. Moore Mary TheresaMcLeod

“H. Lorne Morphy”

H. Lorne Morphy
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APPENDIX |

IN THE MATTER OF THE SECURITIESACT
R.S.0. 1990, ¢.S.5, ASAMENDED

- AND —

INTHE MATTER OF
LYDIA DIAMOND EXPLORATION OF CANADA LTD.,
JURGEN VON ANHALT, EMILIA VON ANHALT

ORDER
(Sections 127 and 127.1)

WHEREAS on April 1, 2002, the Ontario Securities Commission (the Commission) issued a
Notice of Hearing pursuant to sections 127 and 127.1 of the Securities Act (the Act) in respect of
Lydia Diamond Exploration of Canada Ltd. (Lydia), Jurgen von Anhdt, and Emilia von Anhalt;

AND WHEREAS the Commission conducted a hearing into this matter on June 28, July 3-5,
September 18-20, October 10-11 and 15-16, and November 4, 2002,

AND WHEREAS the Commission is satisfied that Lydia, Jurgen von Anhalt and Emiliavon
Anhalt have not complied with Ontario securities law and have not acted in the public interest;

AND WHEREAS the Commission is of the opinion that it isin the public interest to make this
order,;

IT ISORDERED THAT:
Lydia
D Pursuant to clause 2 of subsection 127(1) of the Act, except as permitted in A, B and C
below, trading in any securities of Lydiaby Lydia cease for three years from the date of
this order:
A. Lydia may issue securities to Jurgen von Anhalt, Emiliavon Anhalt, any bank, trust
company, loan company, insurance company, or any other entity with assets of at

least $100 million, if condition (7) is met.

B. Lydiamay issue securities under a prospectus that is filed and receipted under the
Act, if conditions (7) and (8) are met.
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)

C. Lydia may issue securities under an exemption from the prospectus requirements of
the Act, if conditions (7), (8) and (9) are met.

Pursuant to clause 6 of subsection 127(1) of the Act, Lydiais reprimanded.

Jurgen von Anhalt and Emilia von Anhalt

(3)

(4)

(5)

(6)

Pursuant to clause 2 of subsection 127(1) of the Act, except as permitted in A and B below,
trading by each of Jurgen von Anhat and Emiliavon Anhalt in any securities of any issuer -
other than a government, an agency of a government, or a corporation with share capital in
excess of $100 million at the time of acquisition of the security by Jurgenvon Anhalt or
Emiliavon Anhalt - cease for 12 years from the date of this order:

A. Jurgen von Anhalt and Emilia von Anhalt may sell securities of Lydia under a
prospectus that is filed and receipted under the Act, if conditions (7) and (8) are
met.

B. Jurgen von Anhalt and Emilia von Anhalt may sell securities of Lydia under an
exemption from the prospectus requirements of the Act, to a person:

1. who is acquiring all the securities of Lydia owned by Jurgen von Anhat and
Emiliavon Anhalt, alone or together; or

2. who is acquiring securities of Lydiafrom Jurgen von Anhalt or Emiliavon
Anhalt, or both of them, for an aggregate purchase price of at least
$500,000;

if condition (7) is met.

C. Notwithstanding the limitation in (3), Jurgen von Anhalt and Emilia von Anhalt may
sell securities of any issuer, other than Lydia, held on the date of this order which
are made within 60 days after this date.

Pursuant to clause 7 of subsection 127(1) of the Act, each of Jurgen von Anhalt and Emilia
von Anhalt resign al positions that he or she holds as a director or officer of any issuer.

Pursuant to clause 8 of subsection 127(1) of the Act, each of Jurgen von Anhalt and Emilia
von Anhalt is prohibited from becoming or acting as a director or officer of any issuer for
15 years from the date of this order.

Pursuant to clause 6 of subsection 127(1) of the Act, each of Jurgen von Anhalt and Emilia
von Anhalt is reprimanded.
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Conditions

The following are the conditions referred to in this order:

(7)

(8)

Condition (7):

From the day after this order to the time of atrade:

A.

neither of Jurgen von Anhat and Emiliavon Anhalt:

1 isadirector, officer, employee, agent or paid consultant of Lydiaor of any
associate or affiliate of Lydiaor of any corporation, partnership, joint venturer or other
entity that has a business relationship with Lydia or an associate or affiliate of Lydia;

Condition (8):

A.

2. actsas adirector or officer of Lydia; or
3. attends directors meetings of Lydig;

amajority of the directors of Lydia are independent from Jurgen von Anhalt
and Emilia von Anhalt; and,

the business and affairs of Lydia are managed, or the management thereof is
supervised, exclusively by acommittee of directorsof Lydiaal of whom are
independent from Jurgen von Anhalt and Emilia von Anhalt.

Lydia has obtained a report of an independent forensic accountant not
associated with Mintz & Partners containing recommendations for
adjustments, if any, to the financial statements of Lydiafor all completed
fiscal years of Lydia. The report should address, but not be limited to, the
following:

1. with respect to expenses incurred by Jurgen von Anhalt or Emiliavon
Anhalt and alowed as corporate expenses or reflected in the
shareholders advance (loan) or cash clearing account: the
reasonableness of amounts of expenses claimed; the validity of
expenses, or the portions thereof, alowed as being for proper
corporate purposes, the satisfactory nature of documentation (or other
independent verification) proving payment of the expenses to the
suppliers,
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(9)

C.

Condition (9):

2. with respect to investors: moneys paid for share subscriptions:. the
receipt by Lydiaof such funds and the proper application by or for
Lydia of such fundsto proper obligations of Lydia;

3. the current balance of amounts owing, if any, by Jurgen von Anhalt
and/or Emiliavon Anhalt to Lydia or by Lydiato Jurgen von Anhalt
and/or Emiliavon Anhalt; and,

4, adjustments, if any, required to the financial statements of Lydia, to
reflect properly the matters arising from the foregoing, including
adjustments, if any, to the shareholders advance (loan) or cash
clearing account, the net income (deficit), and the assets accounts of
Lydiafor any fiscal period.

In thisregard, items for examination by the forensic accountant should include,
but not be limited to: (2) amounts recorded as travel and entertainment
expenses of Lydiaincurred by Jurgen von Anhalt and/or Emilia von Anhalt
during the pre-incorporation period; (b) amounts recorded throughout as
expenses of Lydiaincurred by Jurgen von Anhalt and/or Emilia von Anhalt
with respect to travel, accommodation and car rental; (c) the proportion of
expenses, such as rent, incurred by Jurgen von Anhalt and/or Emilia von
Anhat which was attributed to business purposes; (d) chargesto Lydia sbank
accounts and visa accounts incurred by Jurgen von Anhalt and/or Emiliavon
Anhat for non-business (personal) expenses; and (€) investors' subscription
moneys, if any, not paid to or for the account of Lydia.

The directors of Lydia cause the financial statements to be restated, if
required, in light of the report.

The report and any restated financia statements are filed with the Commission.

Any trade permitted by (1)C may only be made if, in addition to the requirements of the Act
and Rule 45-501, before entering into an agreement of purchase and sale, Lydia causes to
be delivered to the prospective purchaser an offering memorandum that:

A.

contains sufficient information that the investor can form a reasoned
decision with regard to its investment in Lydia;

attaches Lydia s audited financial statementsfor all fiscal years, as restated
if required in light of the report of the independent forensic accountant;

is accompanied by each materia change report of Lydiafiled since the date
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of the offering memorandum,;

D. is accompanied by the interim financia statements for Lydia’s most recently
completed financia period for which Lydia prepares interim financial
statements that are required to befiled; and

E. describes Lydia s corporate governance practices and the circumstances under
which they were put in place in 2002, and any subsequent changes.

Costs

(10)  Pursuant to section 127.1 of the Act, Lydia pay $25,000, Jurgen von Anhdt pay $100,000 and
Emiliavon Anhalt pay $100,000 of the costs of the Commission of, or related to, the hearing
in this matter.

DATED at Toronto this 19" day of November, 2002.

“Paul M. Moore” “Mary Theresa McL eod”

“H. Lorne Morphy”
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APPENDIX |1

IN THE MATTER OF THE SECURITIESACT
R.S.0. 1990, ¢.S.5, ASAMENDED

- AND —

INTHE MATTER OF
LYDIA DIAMOND EXPLORATION OF CANADA LTD.,
JURGEN VON ANHALT, EMILIA VON ANHALT

ORDER
(Section 144)

WHEREAS on November 19, 2002, the Ontario Securities Commission issued an order pursuant to
sections 127 and 127.1 of the Securities Act in respect of Lydia Diamond Exploration of Canada
Ltd. (Lydia), Jurgen von Anhalt, and Emiliavon Anhdt;

AND WHEREAS on November 20, 2002, Lydia, Jurgen von Anhalt and Emiliavon Anhat filed a
Notice of Appeal and amotion for a stay of the order pending the appeal;

AND WHEREAS the Honourable Mr. Justice McNeely heard the motion for a stay of the order on
November 21, 2002 and he reserved his decision;

AND WHEREAS on November 22, 2002, Jurgen von Anhalt and Emilia von Anhalt requested the
Commission to vary the order by changing the starting date of condition 7 from the day after the order
to the day after the release of the decision on the motion for astay of the order in the event the motion
was dismissed,;

AND WHEREAS the Commission did not deal with the request on the basis that it was premature;

AND WHEREAS on November 27, 2002, Justice McNedly dismissed the motion for a stay of the
order;

AND WHEREAS on November 28, 2002, Jurgen von Anhalt and Emilia von Anhalt advised the
Commission that Lydia, Jurgen von Anhalt and Emilia von Anhalt were then in compliance with the
order except for the payment of costs,

AND WHEREAS on December 4, 2002, Lydia, Jurgen von Anhalt and Emilia von Anhalt applied to

the Commission for an order pursuant to section 144(1) of the Act to vary the order by changing the
starting date of condition 7 from the day after the order to November 28, 2002, and requested the
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Commission not to require costs to be paid by Lydia, Jurgen von Anhat and Emilia von Anhalt
pending the disposition of the appeal;

AND WHEREAS the Commission consented to hear this application in writing;

AND WHEREAS the Commission is of the opinion that to make this order would not be prejudicia
to the public interest;

IT 1S ORDERED pursuant to section 144(1) of the Act that the original order of November 19, 2002,
be varied by amending condition 7 by striking out the words “the day after this order” in thefirst line
and substituting for them, “November 28, 2002".

DATED at Toronto this 13" day of December, 2002.

“Paul M. Moore” “Mary Theresa McL eod”

“H. Lorne Morphy”
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