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REASONS FOR DECISION ON A STAY MOTION BY MITCHELL
FINKELSTEIN AND PREMATURITY CROSS-MOTION BY STAFF

I. INTRODUCTION

[1] By Notice of Motion dated July 5, 2011, Mitchell Finkelstein (“Finkelstein”)
brought a motion for an order staying an enforcement proceeding against him (the “Stay
Motion”), with prejudice to the right of Enforcement Staff (“Staff’) of the Ontario
Securities Commission (the “Commission” or the “OSC”) to commence any fresh
proceeding in relation to his alleged involvement in the trading of securities of six
reporting issuers: Masonite International Corporation (“Masonite””), MDSI Mobile Data
Solutions Inc. (“MDSI”), Placer Dome Inc. (“Placer Dome”), Dynatec Corporation
(“Dynatec”), Legacy Hotels Real Estate Investment Trust (“Legacy”) and IPC US
Income Commercial REIT (“IPC”) (each an “Issuer” and, collectively, the “Issuers’) in
breach of the Securities Act, R.S.0. 1990, c. S.5, as amended (the “Act”), as well as his
costs of the Stay Motion.

[2] Finkelstein seeks to stay the Commission’s administrative proceeding brought by
Staff in relation to his alleged tipping on six separate occasions. He makes this request on
the basis that Staff “carried out its investigation in a manner which violated both its duty
to act fairly and Mr. Finkelstein’s fundamental right to a fair and proper ‘Wells Process’”.
He further alleges that Staff failed to provide sufficient time and particulars to enable him
to respond to Staff’s enforcement notices sent to him on November 3, 2010 and on
January 10, 2011 (respectively, the “November Enforcement Notice” and the “January
Enforcement Notice” and together, the “Enforcement Notices™) prior to the issuance of
the Notice of Hearing and Amended Statement of Allegations against him on November

11,2010, and the Amended Amended Statement of Allegations on April 18, 2011.

[3] Finkelstein was a successful and long-standing corporate finance and mergers and
acquisitions lawyer at the Toronto law firm of Davies Ward Phillips & Vineberg LLP
(“Davies”) prior to the events described below. He submits that his career and
professional and personal reputations were prejudiced by the issuance of the Notice of
Hearing and the Amended Statement of Allegations.

[4] Finkelstein argues that Staff failed to meet the duty of fairness owed to him by not
conducting a proper “Wells Process”, and did so in a manner which abused Staff’s own
process and violated the fundamental principles of justice. Finkelstein submits that Staff’s
conduct of the investigation, which is set out in detail below, “ought to offend a
community observer’s sense of fair play and decency”.

[5] Staff’s position is that potential respondents do not have a right to receive an
enforcement notice prior to the issuance of a Statement of Allegations by Staff and a
Notice of Hearing issued by the Commission. Unlike the “Wells Process” adopted in the
United States (the “U.S.”) by the Securities and Exchange Commission (the “SEC”), the
delivery of an enforcement notice is not mandated by any legislation or any rule of
practice in Ontario. It is the practice of Staff to provide respondents with a final
opportunity to bring to the attention of Staff any circumstances that may influence Staff’s



decision to commence a proceeding. In Staff’s submission, an enforcement notice is a
final written notice of pending allegations. However, the decision as to whether or when
to provide such an enforcement notice to a potential respondent remains wholly within
Staff’s discretion.

[6] In support of his Stay Motion, Finkelstein relies on the evidence of Jeffrey Larry
(“Larry”), co-counsel for Finkelstein, which is set out in an affidavit sworn on July 5,
2011 (the “Larry Affidavit’). The Larry Affidavit was provided to highlight some
critical milestones in Staff’s investigation from the time of their first general inquiry into
the matter until insider trading and tipping allegations were made, including events
occurring after the commencement of the proceedings. The Larry Affidavit seeks to
establish a direct connection between the conduct of Staff during their investigation and
the time provided to Finkelstein to respond to the Enforcement Notices. In addition,
Finkelstein relies on a Supplementary Affidavit sworn by Larry on October 28, 2011 (the
“Larry Supplementary Affidavit”). Although not evidence, Finkelstein also provided
us with a chronology to assist us in understanding the investigative steps taken by Staff in
this matter.

[7] Staff also provided us with their detailed account of the steps undertaken in their
investigation leading up to the investigation of Finkelstein in 2010 in the Affidavit of
Jasmine Handanovic (“Handanovic”), a Staff investigator, sworn October 18, 2011 (the
“Handanovic Affidavit”). Staff provided us with their chronology of the evidence
received during the investigation prepared by Staff (the “Investigation Chronology”) to
illustrate the timing and scope of the investigation, a second chronology of the evidence
received which contained key evidence relating to the investigation of Finkelstein (the
“Finkelstein Investigation Chronology”) and a Summary of Requests for Information
and Interviews Conducted.

[8] In response to Finkelstein’s Stay Motion, Staff brought a cross-motion to dismiss
the Stay Motion on the grounds that the Stay Motion is premature (the “Prematurity
Motion” and, together with the Stay Motion, the “Motions”) and should more
appropriately be argued at the hearing on the merits of this matter (the “Merits
Hearing”).

[9] Staff sought an order that the Stay Motion be heard and determined at the Merits
Hearing. Alternatively, Staff submitted that in the event that we were to choose to hear
the Stay Motion prior to the Merits Hearing, Staff would seek an order dismissing the
Stay Motion on the grounds of prematurity, without prejudice to Finkelstein’s right to
renew his Stay Motion at the Merits Hearing, to be dealt with at the discretion of the
Merits Hearing panel.

[10] At the outset of the hearing of the Motions (the “Motions Hearing”), the parties
made submissions regarding the issue of whether we should hear the Prematurity Motion
first, prior to the Stay Motion. In light of the serious grounds of unfairness and abuse of
process in Staff’s investigation alleged by Finkelstein in the Stay Motion, our view was
that we should hear the Stay Motion first to have the benefit of a full factual context to
assist us in making a determination about whether it was premature for us to make a



decision to grant the order sought in the Stay Motion, in advance of the Merits Hearing.
Having heard and considered the submissions from the parties on this point, we accepted
Finkelstein’s argument and determined that we should proceed by first hearing his Stay
Motion, before hearing Staff’s Prematurity Motion.

[11] We heard the Stay Motion on November 10 and 11, 2011, and the Prematurity
Motion on November 11, 2011. We reserved our decision on November 11, 2011, at the
conclusion of the Motions Hearing.

[12] We sought confirmation from the parties at the outset of the two-day Motions
Hearing that the Motions Hearing and the documents filed on the record would be made
public, absent any request for confidentiality. In particular, voluminous transcripts and
exhibits of the compelled examinations of Finkelstein pursuant to section 13 of the Act
on August 17, 2010 and October 25, 2010 (respectively, the “August Interview” and the
“October Interview” and together, the “Finkelstein Interviews”) were filed as part of
Staff’s motion record. We considered it important to ensure that there was no objection to
the excerpts from the Finkelstein Interviews, conducted pursuant to section 13 of the Act,
being read into the record:

CHAIR:...I just want to address a housekeeping matter at the very
beginning of this hearing, which is — which relates to the question of the
confidentiality or otherwise of the record. It’s the panel’s understanding
that all of the materials that have been submitted to us in relation to this
matter are available to be released to the public, and I would just like
clarification right at the beginning of the proceeding that that is, in fact,
the case.

MS. CENTER: Yes, that’s fine with staff.

MR. CAPERN: And that’s fine with Mr. Finkelstein as well,
Commissioner. Thank you.

[Emphasis added]

(Hearing Transcript dated November 10, 2011 at p. 4)

[13] Further, the parties did not make any request for confidentiality at any point during
this two-day Motions Hearing. As described below, prior to reading into the record
excerpts from the transcripts of the Finkelstein Interviews conducted by Staff pursuant to
section 13 of the Act, Staff stated on three occasions that they would soon refer to the
transcripts in their argument:

I am going to ask you to go to the transcript, so I'm going to give you a
heads-up warning that that will happen in a few minutes.



What T would like to do right now is I would like to start with the
transcripts.

So now what I would like to do is actually get to the interview.
(Hearing Transcript dated November 10, 2011 at pp. 117, 144 and 150)

We received no objection from Finkelstein to the reading-in of excerpts from the
Finkelstein Interviews.

[14] Accordingly, references are made in our reasons and decision (the “Reasons and
Decision”) to transcripts of the Finkelstein Interviews conducted by Staff during their
investigation.

[15] The Stay Motion raises novel and important issues including: (i) whether Staff have
a duty to conduct a formal “Wells Process” such as the one adopted by the SEC; (ii) the
requirements associated with this obligation, if applicable; and (iii) the consequences that
should ensue in the event of a finding that Staff’s investigation of a respondent was
conducted in an unfair and abusive manner. As Finkelstein described in his factum (the
“Finkelstein Factum”), at paras. 7 and 8:

This motion presents the presiding panel with certain novel issues to
consider and determine. These issues include Staff’s duty to conduct a
proper Wells Process, the content of that duty, and the repercussions in the
event that there is a failure to conduct a Wells Process that affords
appropriate procedural fairness to a proposed respondent.

This motion provides a unique opportunity for the panel to deliver a clear
and unequivocal direction to Staff about the proper conduct of Wells
Processes. Given (i) the high stakes involved for affected persons, (ii) the
importance of affording affected persons procedural fairness and (iii)
Staff’s inconsistent and unclear approach to conducting Wells Processes,
the interests of justice require that the panel take up this opportunity.

[16] Having carefully considered the issues and reviewed the materials submitted, these
are our Reasons and Decision on both the Stay Motion and the Prematurity Motion. The
Stay Motion is dealt with from paragraphs 111 to 356 below. The analysis with respect to
the Prematurity Motion begins at paragraph 357 below.

I1. HISTORY OF THE PROCEEDING

[17] This proceeding was commenced by a Notice of Hearing and a Statement of
Allegations in relation to Howard Jeffrey Miller (“Miller”) and Man Kin Cheng (also
known as Francis Cheng) (“Cheng”) on September 22, 2010. This initial Statement of



Allegations relates to alleged insider trading and tipping in, and conduct contrary to the
public interest in relation to, securities of an Issuer, Masonite.

[18] On November 11, 2010, a second Notice of Hearing and an Amended Statement of
Allegations were issued which added Paul Azeff (“Azeff”’), Korin Bobrow (“Bobrow”)
and Finkelstein as respondents (Azeff, Bobrow, Finkelstein, Miller and Cheng will
collectively be referred to as the “Respondents”). The scope of the allegations was
expanded to include insider trading and tipping in, and conduct contrary to the public
interest in relation to, three additional Issuers, Placer Dome, MDSI and Dynatec.

[19] Staff subsequently filed an Amended Amended Statement of Allegations on April
18, 2011. The Amended Amended Statement of Allegations alleges misconduct on the
part of the Respondents relating to securities of two further Issuers, Legacy and IPC, in
addition to the four Issuers identified at paragraphs 17 and 18 above.

[20] In the Amended Amended Statement of Allegations, Staff allege that, from
November 2004 to August 2007 (the “Material Time”): (i) four of the Respondents,
Azeff, Bobrow, Miller and Cheng, being persons in a special relationship with one or
more of the Issuers, traded securities of one or more of the Issuers with the knowledge of
a material fact or material change that had not been generally disclosed, contrary to
subsection 76(1) of the Act; (ii) all of the Respondents, being persons in a special
relationship with one or more of the Issuers, informed, other than in the necessary course
of business, another person or company of a material fact or material change with respect
to one or more of the Issuers before the material fact or material change had been
generally disclosed, contrary to subsection 76(2) of the Act; and (iii) Azeff, Bobrow,
Miller and Cheng recommended investing in one or more of the Issuers to family
members, friends or clients, contrary to the public interest.

[21] A number of motions are expected to be scheduled after the Stay Motion and the
Prematurity Motion with respect to Finkelstein have been disposed of. They include a
motion by Azeff and Bobrow to compel records from a third party and a continuation of
the disclosure motion by all of the Respondents which was first heard and adjourned on
April 8, 2011 and was subsequently adjourned on June 1, 2011 and August 30, 2011.

III. THE FACTS AND EVENTS LEADING TO THE ISSUANCE OF THE
NOTICE OF HEARING AND AMENDED STATEMENT OF ALLEGATIONS
AGAINST FINKELSTEIN

[22] We set out below the facts and events leading to the issuance of the Notice of
Hearing and Amended Statement of Allegations against Finkelstein. In doing so, we have
relied on the Larry Affidavit and the Larry Supplementary Affidavit filed by Finkelstein,
and the Handanovic Affidavit, the Investigation Chronology, the Finkelstein
Investigation Chronology and the Summary of Requests for Information and Interviews
Conducted filed by Staff. We are setting out the facts underlying the Motions in some
detail, in part because the parties reviewed these facts at some length at the Motions
Hearing and in part because they assist us in drawing conclusions with respect to the
issues we are asked to determine. There are a number of discrepancies in the facts set out



by the parties. We have therefore attempted to identify these discrepancies, and to
reconcile the facts where necessary to establish a useful and fair background for the
determination of the Motions.

A. THE 2005 MASONITE INQUIRY

[23] On December 22, 2004, Masonite announced publicly that it was being acquired by
Kohlberg Kravis Roberts & Co., a U.S. private equity firm.

[24] Davies acted for Masonite on this transaction with a team of lawyers that included
Finkelstein.

[25] In the Larry Affidavit, Larry gave evidence that Staff began investigating trading
activity leading up to the December 22, 2004 announcement as early as January 2005 and
that Staff requested certain information from Masonite including the identity of the
lawyers who acted for it on the transaction. According to Larry, Finkelstein’s name was
provided to Staff together with other Davies lawyers who worked on this matter, but it
does not appear that Staff took further steps to investigate Finkelstein at that time.

[26] In response, Staff provided their evidence surrounding Staff’s inquiry into Masonite
at that time. According to Staff, they opened a file at the beginning of January 2005 to
investigate if insider trading or tipping occurred prior to the December 22, 2004
announcement by Masonite. Staff exchanged correspondence with Masonite and its
counsel (Davies) in January 2005 and February 2005. Staff requested certain information
from Masonite including the identity of the lawyers who acted for it on the transaction.
Masonite responded to Staff on February 14, 2005 and provided Staff with Finkelstein’s
name, together with other Davies lawyers. The response also identified several other law
firms that were involved in the transaction. At the time, Staff took the view that there was
no evidence of insider trading or tipping and they closed the file on March 4, 2005.

B. INVESTIGATION INTO ALLEGED INSIDER TRADING ACTIVITIES
1. Miller/Cheng and Azeff/Bobrow

[27] In August 2007, as a result of their “internal analysis”, Staff began investigating
Miller. According to the Amended Amended Statement of Allegations, Miller was
registered with the OSC and worked as an investment advisor with TD Waterhouse
Canada Inc. (“TD”). Miller worked in the Toronto office of TD with Cheng, who,
according to the Amended Amended Statement of Allegations, was registered with the
Commission under the dealer category of investment dealer. Together, Miller and Cheng
formed the “Miller/Cheng Advisory Group”.

[28] According to Staff, the investigation initially focused on gathering information
concerning the trading of Miller, his clients and his family. From September 2007 to
November 2007, Staff received a large volume of documents relating to Miller, his
family and many of his clients.



[29] Staff provided affidavit evidence that, in October 2007, as a result of Staff’s
analysis, suspicious trading was identified in the securities of three Issuers (including
Masonite) by two investment advisors employed by CIBC World Markets Inc. (“CIBC”)
in Montreal, namely, Azeff and Bobrow, and certain of their clients, including Howard
Greenspoon (“Greenspoon”) and his family members. According to the Amended
Amended Statement of Allegations, both Azeff and Bobrow were registered with the
OSC as dealing representatives. In oral submissions, Finkelstein took the position that
Staff identified suspicious trading in 2007 and were aware of Azeff’s alleged
involvement at that time. However, Staff assert that there was no apparent connection at
the time between the Toronto and Montreal trading and that Staff continued to focus on
the Toronto trading.

[30] Staff presented further affidavit evidence that, in January 2008, also as a result of
their analysis, Staff identified trading by a person named Man Leung Cheng who traded
in advance of several takeover bids, one of which was Masonite. Man Leung Cheng had a
TD brokerage account and placed trades through two registered representatives: Cheng
and the Miller/Cheng Group. Staff determined that Man Leung Cheng and Cheng were
brothers. According to Staff, they then expanded the investigation to include Man Leung
Cheng.

[31] In Staff’s evidence, in February 2008, the file was transferred from Surveillance to
Investigations, Enforcement Branch, and in March 2008, Sherry Brown (“Brown”), a
senior forensic accountant, was assigned to, and began working on, the file. Using the
information gathered concerning the trading by Miller and Cheng and their families and
clients, Brown began to analyze the trading, and to search publicly available information
for common links between the companies, their advisors and the trading.

[32] Staff’s evidence is that, on August 8, 2008, Brown met with Ben Eggers
(“Eggers”), Director of TD Wealth Management Compliance (“TD Compliance”), to
discuss the trading by Miller and Cheng and their families and clients. After the meeting,
TD Compliance and TD Corporate Security & Investigations commenced an
investigation into the trading of Miller and Cheng and their families and clients.

[33] We received evidence from Staff that, at the end of October 2008, Eggers provided
Staff with further information regarding the TD investigation, and in November 2008,
Staff sent a letter to TD Compliance requesting materials, evidence and reports from
TD’s investigation of Miller and Cheng. According to Staff, contained in the boxes of
materials received from TD Compliance was an email sent on November 24, 2004 from
Miller to a client which stated, “Call me I have a tip...Stock trades on TSX at around $34
— cash takeover of $40 Timing should be before xmas but you never know with
lawyers...I’m long” and then confirmed to the client that the stock was Masonite.

[34] On November 18, 2008, the Commission issued a section 11 investigation order
naming Miller, Heidi Lynn Bramson (Miller’s spouse, defined in these reasons as
“Bramson”) and Cheng and citing possible breaches of subsections 76(1) and (2) of the
Act (tipping and insider trading) as the grounds for issuing the order (the “Miller/Cheng
Investigation Order”).



[35] Beginning January 2009, Staff issued what they describe as ‘“numerous
summonses’ under section 13 and directions under subsection 19(3) of the Act related to
Miller and Cheng and their families, clients and friends including Leon Krantzberg
(“Krantzberg”), a friend of Miller. The summonses and directions requested, among
other things, account opening documents, monthly account statements, trade tickets, bank
statements and supporting documentation, individual and business telephone records,
computer hard drives, emails, title searches and land transfer documents.

[36] According to Staff’s Investigation Chronology, on January 27, 2009, Staff obtained
from CIBC copies of Krantzberg’s account opening documents as well as annual trading
summaries for the years 2004-2008, in respect of which Azeff and Bobrow were
Krantzberg’s investment advisors.

[37] Staff gave evidence that they surmised, as a result of analyzing this evidence, that
there was a link between the trading in Toronto by Miller and Cheng, and the trading in
Montreal by Azeff and Bobrow.

[38] Throughout 2009, Staff also conducted seven interviews, including the interview of
Cheng on February 6, 2009. Among other things, Cheng gave evidence that the source of
his information concerning Masonite was Miller. Finkelstein emphasizes in the
Finkelstein Factum that, by the time of Cheng’s interview, the impugned trading in
Masonite was over four years old, and the limitation period in respect of such trading was
approximately twenty-one (21) months away.

[39] Staff interviewed Miller on August 11, 2009 and September 3, 2009. Staff submit
that, among other things, Miller gave evidence that the source of his information
concerning Masonite was Krantzberg, and that he discussed investing in Dynatec with
Krantzberg. Miller denied knowing Azeff. In oral submissions, counsel for Finkelstein
criticized what he submitted was “unexplained delay” between the interview of Cheng in
February 2009 and the interview of Miller in August 2009.

[40] Staff provided an enforcement notice to Miller and Cheng on April 27, 2010 (the
“Miller/Cheng Enforcement Notice”). Staff initially requested that Miller and Cheng
provide a response, if any, by May 14, 2010. Finkelstein submits that Miller, who was
facing potential allegations in respect of only one transaction (Masonite), was
subsequently given an extension to respond to the Miller/Cheng Enforcement Notice to
September 22, 2010, an extension of almost four (4) months.

2. Staff Connect Azeff and Finkelstein

[41] According to the Larry Affidavit, the Investigation Chronology and the Summary of
Requests for Information and Interviews Conducted, Staff also made requests relating to
Azeff and Bobrow and their clients commencing in August 2009. In September 2009,
Staff received Azeff’s emails covering the period from July 2004 to August 2009 from
CIBC.

[42] Although, according to Staff, Handanovic did not and could not provide evidence
with respect to exactly when each of Azeff’s emails (which covered a five-year period)



was reviewed or analyzed by Staff, or exactly when the connection between Azeff and
Finkelstein was made, Handanovic did state during cross-examination on the Handanovic
Affidavit on October 28, 2011 that Staff became aware of the connection between Azeff
and Finkelstein following their receipt of Azeff’s emails. Handanovic further stated that
upon receiving Azeff’s emails on September 16, 2009, Brown, together with other
members of Staff, reviewed the email communications between Azeff and Finkelstein.

[43] This evidence indicates that Finkelstein and Azeff have been friends for a number
of years including the period they attended university together. Finkelstein participated in
Azeff’s wedding and Azeff was also Finkelstein’s investment advisor.

[44] Staff’s evidence is that, as a result of the evidence that was gathered and analyzed,
their conclusion that there was a link between the trading in Toronto by Miller and Cheng
and the trading in Montreal by Azeff and Bobrow was confirmed. Handanovic noted in
the Handanovic Affidavit that both groups of investment advisors made trades in advance
of several take-over bids, including Masonite in 2004 and Dynatec in 2007.

[45] With the assistance of the Autorit¢ des Marchés Financiers (the “AMEF”), Staff
interviewed Krantzberg in Montreal on December 18, 2009. Among other things, Staff
allege that Krantzberg confirmed that he provided information to Miller concerning
Masonite and that Azeff was the source of his information concerning Masonite.
Krantzberg denied knowing any of the Davies counsel representing Masonite, including
Finkelstein. When told that he invested in Dynatec on the same day as Miller, Krantzberg
said he “very possibly told [Miller] I bought Dynatec”. Krantzberg also undertook to
provide a list of securities that he discussed with Miller and Azeff.

[46] Staff dispute the suggestion made by Finkelstein that by the time Staff interviewed
Krantzberg, Finkelstein appeared to be a focus of Staff’s investigation. Staff pointed out
that there is no evidence to support the statements made at paragraphs 52, 54 and 59 of
the Finkelstein Factum that by the time Staff interviewed Krantzberg, Staff believed that
“Mr. Finkelstein was connected with the Masonite trading” or that “Mr. Finkelstein
appears to be a focus of Staff’s investigation”. Staff rely on the Investigation Chronology
and the Finkelstein Investigation Chronology for support for their position that
Finkelstein’s foregoing assertions are not a correct interpretation of the facts.

[47] Staff conducted further interviews in January 2010 and February 2010. With the
assistance of the AMF, Staff interviewed Azeff and Bobrow on February 24 and 25,
2010. Finkelstein submits at paragraph 57 of the Finkelstein Factum that the interviews of
Bobrow and Azeff were originally scheduled for January 28 and 29, 2010, but those
original dates were adjourned by Staff. Staff explained that the original interview dates of
January 28 and 29, 2010 were adjourned due to an unanticipated conflict. According to
Staff, Greenspoon, a client of Azeff, a lawyer and ultimately an interviewee,
accompanied Bobrow to his scheduled interview on January 28, 2010 intending to
represent Bobrow and Azeff. Staff were not aware that Greenspoon had been retained to
act in that capacity until his appearance that day. Staff advised him that they intended to
examine him as a witness which placed him in a position of conflict and required Azeff



and Bobrow to find other counsel. The examinations of Azeff and Bobrow were
adjourned to permit them to retain other counsel.

[48] At Azeff’s interview, Staff questioned him about his relationship with Finkelstein,
and put to Azeff certain email exchanges between himself and Finkelstein in 2004.

[49] Staff allege that, during the interview of Azeff, Azeff minimized his relationship
and the extent of his contact with Finkelstein. According to Staff, Azeff described
Finkelstein as a university friend who had a small RRSP account with him; said that they
spoke “a couple of times a year about his account”; and said that, in 2004, they spoke “a
few times a year...Christmas, birthdays, RSP season”. Azeff denied knowing which law
firm Finkelstein worked for, and when asked why Finkelstein was included in his
wedding pictures, Azeff said that it was because he came from Toronto.

[50] Staff presented evidence that Azeff admitted discussing Masonite with Krantzberg
and Greenspoon, but that he denied that there were any rumours Masonite was a takeover
target, that he made comments about the matter or that he possessed any non-public
information about the company.

[51] Staff received Azeff and Bobrow’s responses to undertakings given at the
interviews of them in March 2010 and April 2010.

C. THE INVESTIGATION OF FINKELSTEIN
1. Background

[52] Staff submit that it was after analyzing the information gathered over the course of
the investigation, interviewing Bobrow and Azeff in February 2010 and reviewing their
responses to undertakings in March 2010 and April 2010, that Staff resolved to approach
Davies. During a meeting with senior representatives of Davies in May 2010, Staff made
their first request for information by requesting Finkelstein’s telephone and banking
records at the end of June 2010.

[53] The Finkelstein Factum points out at paragraph 65 that up to this point “no one had
advised Mr. Finkelstein that there were any concerns about his possible involvement in
the matter. He was completely oblivious to the ongoing investigation”.

[54] Staff gave evidence that, following their review and analysis of the responses
received from Davies in June 2010 and July 2010 (which included information regarding
document access), Staff continued to track the evidence, and made subsequent requests
for information from Davies and other organizations, including telephone and banking
records. In the Investigation Chronology and Summary of Request for Information and
Interviews Conducted, Staff set out their requests for information up to the date of the
delivery of the November Enforcement Notice and, subsequently, the issuance of the
Notice of Hearing and Amended Statement of Allegations on November 11, 2010.

[55] It was put to us by Staff that the investigation as a whole had a much broader scope
than the investigation of Finkelstein and that many other steps were being taken in
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relation to the broader investigation at the same time as steps were being taken in relation
to the investigation of Finkelstein. According to Staff, they were continuing to gather
information from a variety of sources at the same time they were gathering information
from Davies. Staff suggested for example that, between September 13, 2010 and August
1, 2011, they conducted interviews of a further nine individuals, none of whom were
directly related to Finkelstein or Davies.

[56] According to Larry at paragraph 31 of the Larry Affidavit, Staff confirmed in a
letter to Finkelstein’s counsel dated March 10, 2011 that most of the steps taken in
connection with the investigation of Finkelstein were concluded by July 2010. Staff take
the position that Larry’s description of Staff’s letter dated March 10, 2011 is incorrect
and misleading. Handanovic’s evidence is that Staff’s letter does not state that most of
the investigative steps taken in connection with the investigation of Finkelstein were
concluded by July 2010, but merely states that following the interview of Azeff in
February 2010, from April 2010 to July 2010, Staff took steps which focused on
Finkelstein’s conduct, including a meeting with Davies, requests for information from
Davies and the interview of another Davies partner. Staff acknowledge in their March 10,
2011 letter that Finkelstein was considered a “person of interest” by them on August 4,
2010.

[57] Staff argue that the broader investigation and the investigation of Finkelstein were
not complete in July 2010 and that they requested and received key pieces of evidence
regarding Finkelstein up to the delivery of the November Enforcement Notice and the
issuance of the Notice of Hearing and Amended Statement of Allegations.

[58] For example, with respect to information received from Davies, Handanovic stated
in the Handanovic Affidavit that although Staff had received evidence from Davies by
the end of July 2010 (including information about Finkelstein’s document access), Staff
continued to request, and Davies continued to provide, additional information to Staff in
the subsequent weeks and months.

[59] She further stated in her affidavit evidence that although some telephone records
were received regarding Finkelstein and Azeff’s phone records in July 2010, additional
telephone records and information were sought and received from Bell Canada, Davies,
Research in Motion and Telus leading up to the provision of the November Enforcement
Notice and prior to the issuance of the Amended Statement of Allegations and Notice of
Hearing. According to Handanovic, some of these telephone records contained contacts
between Finkelstein and Azeff that are directly relevant to Staff’s allegations.

[60] Staff gave evidence that no banking records relating to Finkelstein were received by
Staff by July 2010. Rather, banking records relating to Finkelstein were received by Staff
from CIBC, TD, ING Direct Canada and AMEX Bank of Canada (“AMEX”) from
August 2010 to November 2010, leading up to the delivery of the November
Enforcement Notice. Staff take the position that some of these banking records contained
information directly relevant to Staft’s allegations.
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[61] In addition, Staff provided evidence that, in September 2010 and October 2010,
Staff obtained relevant evidence from the restaurants where Finkelstein and Azeff are
alleged to have met prior to cash being deposited by Finkelstein to his bank accounts.

2. Staff’s First Contact with Finkelstein

[62] Finkelstein notes that, on August 2, 2010, the Miller/Cheng Investigation Order was
revised. Finkelstein was not named in the revised order.

[63] On August 3, 2010, Staff first contacted Finkelstein and served him with a
summons returnable on August 17, 2010. As indicated at paragraph 56 above, on August
4, 2010, Staff confirmed to Finkelstein’s counsel that he was a “person of interest” in a
possible insider trading and tipping case. On August 17, 2010, Staff first interviewed
Finkelstein and questioned him in detail about allegations of tipping with respect to
Masonite. Staff submit that Finkelstein was well aware that Staff were concerned about
his conduct and also aware that his professional reputation was at stake, at the latest, from
the time of the August Interview.

3. The Finkelstein Interviews

[64] As referenced at paragraphs 12 to 14 above, voluminous transcripts and exhibits of
the Finkelstein Interviews, conducted pursuant to section 13 of the Act, were introduced
into evidence in this Motions Hearing, upon confirmation that such materials would be
made public and absent any objections from the parties. Relevant portions of the
transcripts will now be referred to in our account of the facts. Our purpose in reproducing
these excerpts is to assist in determining the question before us on the Stay Motion,
which involves an assessment of the notice provided to Finkelstein about Staff’s intention
to issue a Notice of Hearing against him.

a. The August Interview

[65] Through counsel, Finkelstein scheduled the August Interview with Staff for August
17, 2010, the first available date proposed by Staff.

[66] Finkelstein submits that despite a request from his counsel, Staff did not provide
him with any details in advance about the subject matter of the August Interview, nor did
Staff provide him with an opportunity to review any documents in advance. Rather, Staff
advised Finkelstein and his counsel that the subject matter of the August Interview
“involved possible tipping and trading in advance of merger and acquisition transactions
from 2003 onwards”. Staff suggested that Finkelstein “go through his calendar to refresh
his memory of the matters that he was involved in over [the preceding seven-year]
period”.

[67] Finkelstein attended the August Interview with his counsel. The August Interview
lasted approximately three hours.

[68] Some of the questions and exhibits put to Finkelstein during the August Interview
are as follows:
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(a) Staff asked questions surrounding the Masonite transaction, including when
Finkelstein became involved, the extent of his involvement, Masonite’s
threshold price, how the transaction would be structured and the target
completion date (Transcript of the August Interview at Qus. 198, 209-210,
226-228, 238, 240-249, 267, 279 and 319). For example:

209 Q. Okay. So you are involved in the Masonite/KKR —
advising Masonite on the KKR matter. What work were you
doing? What services were you and Davies providing starting
November 16th? Tell me how the assignment unfolded.

210 Q. For this transaction, on November 16th, that period of
time, how developed or how advanced were the negotiations
between Masonite and KKR when you got involved?

244 Q. As of that initial meeting, your initial involvement on
the actual KKR matter, the Masonite and KKR matter, were
you aware of management’s minimum threshold of $40 per
share?

246 Q. So, you know, you start your involvement November
16th and by November 24th, the company’s board is striking a
special committee. In that time frame, did you have a sense of
or were you aware of how the deal would be structured, and I
say that from a cash or shares, how the $40 minimum would be
paid? Did you have any sense of that?

249 Q. Okay. In that same time frame, the November 16th to
November 24th, and, you know, Masonite is striking the
special committee, did you have any sense as to how quickly or
slowly your client, Masonite, wanted the transaction to be
completed? Assuming everybody came to agreement and all
the terms got hammered out, was there a time frame that your
client — expectations from your client?

(b) Staff asked questions regarding Finkelstein’s relationship and contact with
Azeff (Transcript of the August Interview at Qus. 123-146, 356-368, 373-
377). For example:

123 Q. Okay. With respect to the CIBC account with Paul
Azeff, how did you meet this investment advisor?
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(©)

(d)

128 Q. All right. So you say you and Mr. Azeff are close
friends. You have been close friends since university. Have
you remained in contact with him since your university days?

356 ...BY MS. CAMPBELL: In the last six months, have you
spoken with Paul Azeft?

357 Q. How frequently have you spoken to him, once a week,
once a month?

359 Q. And when you’ve spoken to him in the past, let’s stick
with 2010, in the past six to eight months, what have you
discussed?

Staff informed Finkelstein about the trading by the Miller/Cheng Group in
Masonite from November 22, 2004 to December 22, 2004 (Transcript of the
August Interview at Qus. 300 and 316; and Exhibit 6 on the August
Interview):

316: Q. Okay. So the record is clear, and also for your
information, Mr. Finkelstein, I have taken the data that you see
here on these five pages and I’ve summarized it and that is
what you see at the bottom. Those are my calculations at the
bottom of page 5 of 5, and for this Miller/Cheng Group who
started trading November 22nd and prior to the announcement
on December 22nd, 2004, cancelling out any sells or any
cancelled trading, they purchased 69,900 shares of Masonite.
The net value was $2,376,000, calculates out to an average
purchase price of $34 per share. We assume all of these people
sold their shares based on the price of the first announcement
of $40.20. This group’s profit would have been $433,000 or 18
percent in a one-month period of time. The accounts on these
five pages, there’s a total — just over 40 different accounts,
some of them by multiple — by the same individual, but 40
different accounts purchased in Masonite starting November
22nd and prior to the announcement, December 22nd, when it
was issued December 22nd, 2004. And again, I will ask did
you communicate with anyone outside of Masonite, KKR and
their advisors anything to do with the Masonite/KKR
transaction in advance of it being publicly announced?

Staff showed Finkelstein the email chain between Miller and his client
where Miller said to his client: “Call me I have a tip ... Stock trades on TSX
at around $34 — cash takeover of $40 Timing should be before xmas but you
never know with lawyers” and then Miller confirmed to the client that the
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stock was Masonite (Transcript of the August Interview at Qus. 317 and
318; and Exhibit 7 on the August Interview):

318 Q. ...This e-mail provides the e-mail exchange that Mr.
Miller has with this client, particularly the 5:06 p.m. e-mail on
page 2 provides specific details relating to the Masonite
transaction...Mr. Miller had very specific information that had
not been publicly disclosed. Do you know how Mr. Miller
obtained this information?

(e) Staff informed Finkelstein about the trading by the Azeff/Bobrow Group in
Masonite from November 19, 2004 to December 22, 2004 (Transcript of the
August Interview at Qu. 321; and Exhibits 4 to 9 on the August Interview):

321 Q. ...I am entering in as Exhibit 9 an 11-page document
summarizing trading. The group we have referred to as the
Azeff Group and this is select trading from November 19th,
2004, up to December 22nd, 2004, in advance of the
announcement...Assuming all of these individuals were to sell
based on the price offered in the initial announcement,
December 22nd, 2004, the estimated profit on this groups of
trading would be $3.6 million, a 20 percent profit. There are
over 200 different accounts on these 11 pages that traded in
Masonite in advance of the announcement.

Mr. Finkelstein, did you discuss the Masonite transaction with
Paul Azeftf?

[Emphasis added]

[69] Further, during the August Interview, Staff made the following summary statement:

372...R. RADU: So, Mitch, we’ve been going quite a while here and
we’ve sort of presented to you about 250 different accounts that have
traded Masonite seemingly magically three days after you become
involved and even more magically right before the big public
announcement based on some pretty solid facts of the transaction, and the
link we’ve made, subject to our investigation, is that two fraternity
brothers, lifelong friends, yourself and Mr. Azeff. Is there anything you
can help us out with in terms of understanding where Mr. Azeff got that
understanding from? Can you suggest anything?

[70] The Larry Affidavit indicates that, at the end of the August Interview, Larry asked
that “Staff contact me prior to taking any further steps including, in particular,
commencing proceedings”. In their investigation notes, Staff characterized this request as
follows:

Jeff asked us to keep in touch with him regarding the status of our
investigation, and he respectfully requested that we give him a head’s up
before commencing an action against his client. We explained to him that
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our standard practice is to issue an Enforcement Notice to any individuals
we are contemplating commencing a proceeding against — he would
certainly be provided with notice before any action was commenced
against his client.

b. The October Interview

[71] Staff did not contact Finkelstein again until October 18, 2010, two months after the
August Interview. Finkelstein points out that, by then, the limitation period with respect
to the Masonite transaction was less than a month away. At that time, Staff told
Finkelstein’s counsel that they wanted to interview Finkelstein a second time.

[72] Larry confirmed with Staff that his client would attend on October 25, 2010, the
first available date proposed by Staff.

[73] According to Finkelstein, Staff once again did not provide him with any
documentation to review in advance of the October Interview. Despite counsel’s request,
Staff also refused to advise of the specific transactions which would be covered in the
October Interview.

[74] At the beginning of the October Interview, which lasted approximately five hours,
Staff provided Finkelstein with a list of transactions that they intended to address in the
interview. The list included the six Issuers, namely, Masonite, MDSI, Placer Dome,
Dynatec, Legacy and IPC.

[75] Inthe Larry Affidavit, Larry stated that, during the course of the October Interview,
Staff showed Finkelstein pieces of information and documentation that they gathered in
connection with the investigation of Finkelstein as well as from the broader investigation
relating to all Respondents. He described these pieces of information as having been
selected from more than 500,000 documents that Staff apparently obtained during the
course of their investigation.

[76] According to Larry, despite having indicated that they would do so, Staff did not
ask any questions of Finkelstein relating to Legacy or IPC during the October Interview.

[77] Larry also gave evidence that Finkelstein requested but was not permitted to take
with him copies of any of the documents or other information shown to him during the
October Interview.

[78] Finkelstein alleges that, at no time during either the August Interview or the
October Interview, did Staff advise that they intended to commence proceedings against
Finkelstein, or that it was then incumbent on Finkelstein to come forward to persuade
them that no proceedings should be commenced.

[79] Paragraph 99 of the Finkelstein Factum states that “Staff did not provide (and had
never previously provided) any details whatsoever about its concerns relating to these
other five issuers”. Staff argue that a review of the transcript of the October Interview
shows that this statement was not accurate.
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[80] Staff rely on the following items put to Finkelstein during the October Interview in
support of their position set out at paragraph 79 above (the specific questions and exhibit
numbers are provided):

(a) Masonite transaction announced December 22, 2004 (Finkelstein was one of
the counsel on this transaction)

(b)

(©)

(1)

(i)

Finkelstein’s calendar for January 2005 stated “lunch w/ client” on
January 26, 2005 (Transcript of the October Interview at Qus. 132-
134; and Exhibit 12 on the October Interview). Staff advised
Finkelstein that he had lunch with Azeff at Bymark Restaurant on that
date (Transcript of the October Interview at Qus. 131 and 138).

Cash deposits made to Finkelstein’s accounts on January 27 and 28,
2005 (Transcript of the October Interview at Qus. 109-116; and
Exhibits 10 and 11 on the October Interview).

MDSI transaction announced July 29. 2005 (Finkelstein was NOT one of

the counsel on this transaction)

(i)

(i)

(iii)

(iv)

Nine documents accessed by Finkelstein on July 18 and 27, 2005
(Transcript of the October Interview at Qus. 299-329; and Exhibits 27
to 35 on the October Interview).

Trading by Azeff and his clients prior to announcement (Transcript of
the October Interview at Qu. 326).

Telephone records of Finkelstein and Azeff showing calls between
them on September 8 and 9, 2005, and that Finkelstein was in
Montreal on these dates (Transcript of the October Interview at Qus.
349, 356-360; and Exhibits 41 to 43 on the October Interview).

A cash deposit made into Finkelstein’s account on September 9, 2005
(Transcript of the October Interview at Qus. 96-108, 362-364; and
Exhibit 9 on the October Interview).

Placer Dome (Barrick) initial offer announced October 31, 2005 and revised

offer announced on December 21, 2005 (Finkelstein was NOT one of the

counsel on this transaction)

(i)

(if)

Five documents accessed by Finkelstein on September 14 and 15,
2005 and on October 18, 2005 (Transcript of the October Interview at
Qus. 329-341; and Exhibits 36 to 40 on the October Interview).

Telephone records of Finkelstein and Azeff showing calls between
them during the period from September 2005 to November 2005
(Transcript of the October Interview at Qus. 346-352, 356-373; and
Exhibits 41 to 45 on the October Interview).
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(i) Trading by Azeff and his clients prior to announcement (Transcript of
the October Interview at Qu. 353).

(iv) Finkelstein’s calendar for November 2005 stating “Reds — booth for 2”
on November 30, 2005 (Transcript of the October Interview at Qus.
139-141; and Exhibit 13 on the October Interview), a Reds Restaurant
reservation record for “Mitch Finkelstein” on November 30, 2005
(Transcript of the October Interview at Qus. 141-143 and 374; and
Exhibit 14 on the October Interview) and an AMEX bill showing
Azeff paid for the lunch (Transcript of the October Interview at Qus.
144-146; and Exhibit 15 on the October Interview).

(v) Cash deposits made to Finkelstein’s accounts on December 2, 2005
(Transcript of the October Interview at Qus. 80-96, 374 and 375; and
Exhibits 7 and 8 on the October Interview).

(d) Dynatec transaction announced April 20, 2007 (Finkelstein was NOT one of
the counsel on this transaction)

(1) Nine documents accessed by Finkelstein on April 18 and 19, 2007
(Transcript of the October Interview at Qus. 167-244; and Exhibits 16
to 24 on the October Interview).

(i) Finkelstein’s telephone records showing that (a) he contacted Azeff on
April 18, 2007, six minutes after accessing the first Dynatec document
(Transcript of the October Interview at Qus. 247-252; and Exhibit 25
on the October Interview), and (b) there were calls between
Finkelstein and Azeff between April 10 and 27, 2007 (Transcript of
the October Interview at Qus. 267-281; and Exhibit 26 on the October
Interview).

(i11)) Trading by Azeff’s client on April 18, 2007, 16 minutes after the call
to Azeff (Transcript of the October Interview at Qus. 191-194, 253 and
267).

(iv) Telephone records showing that Finkelstein was in Montreal on April
29 and 30, 2007 (Transcript of the October Interview at Qus. 149, 258-
261; and Exhibit 25 on the October Interview).

(v) Cash deposits made to Finkelstein’s accounts during the period from
May 1 to 7, 2007 (Transcript of the October Interview at Qus. 40-78;
and Exhibits 4 to 6 on the October Interview).

[81] Staff argue that with respect to the portion of the October Interview dealing with the

Dynatec transaction, they summarized their concerns and Finkelstein confirmed his
understanding of Staff’s concerns as follows:
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245 Q. So we have nine Dynatec documents that you accessed in a
span of a little more than 24 hours. There’s five on the 18th, four on the
19th that you weren’t working on. You weren’t working on Dynatec. You
didn’t bill any hours to Dynatec, and you believe it was for purposes of
precedent value?

A. Again, I don’t recall specifically why I accessed them. I don’t recall
what I was working on at the time. I’'m familiar with, at least, one
transaction that I know I was working on which was a public M&A
transaction of which a number of these things would have had some
benefit to me. But do I have a specific recollection as to why I accessed
them at that particular time? The answer is I don’t.

267 Q. So we have a sequence relating to the timing of Dynatec. At
12:48, you accessed a Dynatec document on your system at Davies. At
12:54 is your phone call to Mr. Azeff’s cell phone on April 18th, 2007. So
that was 6 minutes after your document access. 16 minutes after you call
Paul Azeff, one of his clients starts buying Dynatec. Other Azeff clients
buy Dynatec after that on April 18th, 2007.

How did Paul know to invest in Dynatec two days prior to the
announcement?

A. You’ll have to ask him. I don’t know. It wasn’t from me.

287 Q. ... See the difficulty we have here, Mr. Finkelstein, is pretty
obvious. You accessed a document that you’re not working on, that you’re
not billing any time to, not one, but nine different documents over a span
of two days from the 18th of April through to the 19th of April.

A. Mm-hmm.

288 Q. At 12:48, as Ms. Brown has said, was the first document you
accessed. Then you made a phone call. The very next thing you do is you
make a phone call using your cell from your office, not your phone from
your office, but your cell phone when you were in your office.

A. Tdon’t know whether I was in my office.

289 Q. Well, you would had to have been 6 minutes prior because you
accessed the document.
A. Understood.

290 Q. So somewhere between 12:48 when you accessed the
document and 12:54, you pick up your cell phone and you phone Mr.
Azeff.

A. Right.

291 Q. 16 minutes later, the first client, Howard Greenspoon — do you
know him?
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A. 1 know of him. I don’t know him well. I know he’s a friend of Paul’s,
yes.

292 Q. Well, he buys Dynatec under $4. And another fellow by the
name of Leon Krantzberg — do you know him?
A. No.

293 Q. Anyway, he buys as well, as well as a number of other clients
buy in the under $4 range. You continue to access documents for the
remainder of the day right up until the last one at 3:12, documents that I'm
having a difficult time imagining where you would use in precedents, but
you suggest you might. And then that night you phone him and [sic] 7:10
at night, and you speak to him for 16 minutes from your home to his
home.

A. Yes.

294 Q. The next day you go back and re-access more Dynatec
documents on the 20th of April, excuse me the 19th. On the 20th, they
announce that it’s taken over, and it was somewhere around $8. The stock
doubled. All these clients of Mr. Azeff made a lot of money. Do you see
the difficulty we have here?

A. Yes, I do.

295 Q. Or maybe the difficulty you have here. There’s no other
explanation. Nobody else at Davies that I’'m aware of — maybe you can
help me — knows Mr. Azeff. Nobody else at Davies went to school with
him as a fraternity brother. Nobody else at Davies was a personal friend of
his. You are.

When we interviewed him, he did his best to distance himself from you
which was completely bizarre. He did his best to distance himself from
Ron Meisels. Why would he do that? We feel it’s because you must have
spoken to him about this. There’s no other explanation for this.

A. 1did not speak to him about this at all.

296 Q. Ican only conclude that you’ve spoken to someone about it, and
it got to Paul Azeff. They profited handsomely from this.
A. 1did not tell Paul or anybody else.

297 Q. Do you have any —

A. 1 don’t have any explanation for why he buys his stock. That’s a
question for him. The only stocks that I’'m aware of are the ones that I
have in my account.

[Emphasis added]

[82] Staff summarized the meetings between Finkelstein and Azeff as follows:
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147 Q. Let’s just go back then to the January 26 at Bymark, January
the 26th, 2005. And then two days later, you have $5,000 in cash
deposited in the bank. Did you get that money from Mr. Azeff?

A. No.

148 Q. November 30, 2005, you have lunch with Mr. Azeff at Reds.
Two days later on December the 2nd, you deposited $6100. Did you get
that money from Mr. Azeft?

A. No.

149 Q. According to your records, your telephone records, you were in
Montreal on April the 29th and 30th. You stayed at the Sherbrooke Hotel?
A. Okay.

BY MR. BOYLE:

151 Q. The next day, you deposited $13,000 in cash into your account
in Toronto. Did you get that money from Mr. Azeft?
A. No.

152 Q. July the 16th, 2005, your phone records indicate that you were
in Montreal, and I think one day later you made the deposit. Did you get
any of this money from Mr. Azeft?

A. No, I did not.

153 Q. These meeting [sic] with Mr. Azeff, did he give you anything?
A. No.

154 Q. Did you provide Mr. Azeff with any information regarding
mergers and acquisitions?

A. Absolutely not.

155 Q. On any of these occasions?
A. Never.

156 Q. So all of these are just coincidences that you happened to meet
with Mr. Azeff in advance of you depositing all this cash? Is it a
coincidence?

A. 1did not get the cash from Paul.

[Emphasis added]

[83] Later, Staff summarized the document access issue for Finkelstein as follows:
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343 Q. I think we have nine documents on MDSI, five on Barrick,
either eight or nine on Dynatec. None of these three you billed any time to
or played any role in. All three of these in advance of the deal going on,
completing, you accessed these documents. All three of these Paul Azeff
clients, Kory Bobrow, and clients buy shares, profit handsomely from it.
Did you give any information to Mr. Bobrow or Mr. Azeff on either Place
[sic] Dome, Barrick, MDSI, or Dynatec?

A. Absolutely not.

344 Q. Did you give any information on any of the deals that you
worked on?
A. Absolutely not.

345 Q. Do you know if Mr. Azeff knows anyone else at Davies?
A. Tdo not.

[Emphasis added]

[84] At the conclusion of the October Interview, Staff concluded as follows:

385 Q. Well, I can try and knit it all together for you at least from what
we see.

We see at a minimum — because there are more — there’s six: Three you
were directly related to; three you have accessed the documents and not
just accessed them at any particular odd time but at the very worst time
from our perspective which was right in the middle of the transactions
going on.

Subsequent, not before, but subsequent to your accessing these documents
we see phone calls to Mr. Azeff in the worst case, 6 minutes after you
access the Dynatec document.

Subsequent to you accessing these documents, we see trading of a very
small group, a very large amount of money, all of which were connected
to Mr. Azeff and his partner Mr. Bobrow.

Then we see cash deposits by you, all one hundred dollar bills or the vast
majority of them hundred dollar bills all subsequent to meetings or
meeting up with Paul or having lunch with him at Bymark or having lunch
with him at Reds, in many cases the very next day.

The method of deposit is interesting to say the least, bizarre possibly to
say the worst but definitely interesting. I still haven’t figured out why
anyone would deposit half the money in one account, walk across the
street, and deposit the other half in another account only to transfer the
money from the first account over to the second. And you don’t do that
once; you do it many times.
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Mr. Azeff tells us a completely different story about your relationship. We
find that inexplicable. The accessing of the documents these are the only
three that we know of that you weren’t billing time to. At the very time
you were accessing them, these deals were in play.

Do you have anything you can say to help us understand this?

A. I can only repeat that which I’ve said which is that I have not passed
along any information, that my accessing of documents is consistent with
my history at the firm, that I look at documents all the time for purposes of
my practice either whether it’s relevant for that particular day or a future
day.

1 have not communicated anything to Paul nor have I communicated
anything to anybody else nor has he so called fished for information from
me.

In terms of the timing of the meetings and the deposits, I don’t have a
specific answer as to why I deposited it when I did. I just did. As to my
banking methods, those are my methods. I don’t really have a method to
my madness, but it is something that I have done, as you suggest, on a
number of occasions.

That’s all I have. I don’t have any — if you look at all the other documents
that I’ve accessed, all the dates on which I’ve done it, what I was working
on, I can’t sit here today and specifically say that there wasn’t a more
particular purpose for why I was looking at it that I could sit here today
and recollect.

It’s six years ago, some even longer. I’'m sure that my access of documents
runs into the tens if not hundreds of thousands. I don’t know how many
documents we have in our system, but I’'m sure I look at a lot of them.
That’s part of our job.

In terms of my times and my calls, Paul and I call; sometimes we speak
during the day; sometimes when it’s too busy, we may talk at night. I can’t
explain for how he describes my relationship with him. That’s for him to
say. I view him as a friend, and how he characterizes me in the
relationships that he has with his friends in Montreal I can’t comment on.

That’s what I can say.

[Emphasis added]

23



4. The Enforcement Notices
a. The November Enforcement Notice

[85] Finkelstein submits that, under section 129.1 of the Act, any proceedings in respect
of Masonite needed to be commenced on or before November 16, 2010. He further
submits that as Staff required some time internally, the effective deadline for deciding to
commence a proceeding was November 10, 2010.

[86] Staff delivered the November Enforcement Notice to Larry at 3:50 p.m. on
Wednesday, November 3, 2010.

[87] The November Enforcement Notice states:

Based on our investigation, it appears that the following occurred. Mr.
Finkelstein was in a special relationship with Masonite International
Corporation (“Masonite”), and informed, not in the necessary course of
business, another person of material facts with respect [sic] Masonite
before the material facts were generally disclosed.

Staff are currently of the view that by participating in this conduct, your
client contravened section 76(2) of the Act, and acted contrary to the
public interest. Therefore, we are currently contemplating commencing
proceedings before the Commission to consider whether your client has
engaged in conduct which warrants the Commission making an order
against him. As you may be aware, the limitation period with respect to
this conduct expires (at the earliest) on November 16, 2010.

We also take this opportunity to advise that our investigation is ongoing,
including but not limited to, Mr. Finkelstein’s conduct with respect [sic]
five (5) other issuers, namely: MDSI, Placer Dome, Dynatec, Legacy
Hotels and IPC US (the “Issuers”). Based on our investigation, it appears
that Mr. Finkelstein was in a special relationship with the Issuers and
informed, not in the necessary course of business, another person of
material facts with respect [sic] the Issuers before the material facts were
generally disclosed.

At this time you are invited to respond to this letter by providing us with
any information that you want us to consider before we decide whether to
commence proceedings....

[Emphasis added]

[88] The November Enforcement Notice requested a response by Monday, November 8,
2010, five (5) days or three (3) business days later.

[89] Finkelstein describes the November Enforcement Notice as containing no
description whatsoever of Staff’s allegations concerning Finkelstein and not accompanied
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by any documentary or other evidence in support of the allegations contained in the
Enforcement Notice. Finkelstein further submits that the November Enforcement Notice
raised for the very first time the pending expiry of a limitation period with respect to
Masonite.

[90] In the Larry Affidavit, Larry gave evidence that he immediately called Staff to take
issue with the short time frame afforded to respond to the November Enforcement Notice
and requested more time, but Staff counsel refused his request.

[91] According to Larry, Staff stated they could not allow Finkelstein any more time to
respond because of the pending expiration of the limitation period with respect to
Masonite. Staff further explained that they needed time to carry out various internal
processes before they could issue a Notice of Hearing and could not extend the response
period beyond the original response date of Monday, November 8, 2010.

[92] Despite having advised Finkelstein that no extension would be granted, later that
day Staff extended the response deadline by approximately thirty-six hours to November
10, 2010 at 9:00 a.m.

[93] According to Larry, on November 5, 2010, Staff expanded the scope of the
November Enforcement Notice by confirming that, in addition to Masonite, Finkelstein’s
response (if any) should address trading in the remaining five Issuers, namely, MDSI,
Placer Dome, Dynatec, Legacy and IPC.

[94] Finkelstein alleges that Staff did not provide any details in the November
Enforcement Notice about their concerns relating to the other five Issuers, and that the
transactions in question by then dated from approximately three and one-half years to
over five years previously. Finkelstein points out that this timing is in sharp contrast to
the four-month period that was afforded to Miller to deliver a response relating to trading
in just one Issuer.

[95] Unlike Masonite, there were no pending limitation periods relevant to the

remaining five Issuers at the time the November Enforcement Notice was delivered by
Staff.

[96] Finkelstein did not provide any response by the 9:00 a.m. deadline on November
10, 2010. Rather than responding to Staff within the prescribed timeframe, Finkelstein’s
counsel wrote to Staff to advise of Finkelstein’s position that Staff had failed to engage in
a proper “Wells Process” and had accordingly failed to meet the duty of fairness that was
owed to Finkelstein.

[97] On November 11, 2010, eight days after the delivery of the November Enforcement
Notice, Staff commenced proceedings against Finkelstein by issuing and publicizing the
Notice of Hearing and the Amended Statement of Allegations.

[98] Notwithstanding that the November Enforcement Notice requested responses on six
Issuers, the Notice of Hearing and Amended Statement of Allegations contained
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allegations only in respect of four Issuers — Masonite, MDSI, Placer Dome and Dynatec.
There were no allegations at that time regarding IPC or Legacy.

[99] Following the commencement of proceedings, Finkelstein’s relationship with
Davies was terminated on the morning of November 11, 2010.

b. The January Enforcement Notice

[100] On January 10, 2011, Staff delivered to Finkelstein’s counsel the January
Enforcement Notice advising that Staff were contemplating the commencement of
proceedings relating to his alleged conduct in respect of IPC and Legacy.

[101] The January Enforcement Notice states:

In the Enforcement Notice served prior to the issuance of the amended
Statement of Allegations, Staff advised that it had investigated the conduct
of your client in relation to a number of issuers, including IPC US Real
Estate Investment Trust (“IPC US”) and Legacy Hotels Real Estate
Investment Trust (“Legacy Hotels”). The amended Statement of
Allegations issued November 11, 2010 did not include IPC US or Legacy
Hotels.

Staff continued to investigate [PC US and Legacy Hotels following the
issuance of the amended Statement of Allegations. Based on our
investigation, it appears that Mr. Finkelstein was in a special relationship
with IPC US and Legacy Hotels (the “Issuers”), and informed, not in the
necessary course of business, another person of material facts with respect
to the Issuers before the material facts were generally disclosed.

Staff are currently of the view that by participating in this conduct, your
client contravened section 76(2) of the Act, and acted contrary to the
public interest. Therefore, we are currently contemplating commencing
proceedings before the Commission to consider whether your client has
engaged in conduct which warrants the Commission making an order
against him.

At this time you are invited to respond to this letter by providing us with
any information that you want us to consider before we decide whether to
commence proceedings....

[102] Finkelstein submits that the January Enforcement Notice, like the November
Enforcement Notice, did not provide any details about or description of the alleged
conduct in question or the factual basis for the alleged violations. Similarly, no evidence
accompanied the January Enforcement Notice. Staff’s January Enforcement Notice
simply invited Finkelstein to provide Staff with “any information that [Mr. Finkelstein
want[ed] Staff] to consider before [Staff] decide whether to commence proceedings”.
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[103] Finkelstein takes issue with the fact that the January Enforcement Notice
requested a reply by January 21, 2011 even though there was no time pressure to
commence proceedings in respect of the IPC or Legacy transactions.

[104] Finkelstein, through counsel, advised Staff that Finkelstein could not, and would
not, respond to the January Enforcement Notice unless Staff provided particulars relating
to both IPC and Legacy.

[105] According to Finkelstein, without further communication to him or providing any
requested details, Staff issued an Amended Amended Statement of Allegations on April
18, 2011 to include allegations against Finkelstein relating to both IPC and Legacy.

IV.ISSUES

[106] The motion framed by Finkelstein is as follows: Did Staff fail to conduct a proper
and meaningful “Well Process” prior to the issuance of a Notice of Hearing and
Amended Statement of Allegations with respect to Finkelstein, which resulted in a failure
in the duty of fairness owed to Finkelstein in a manner which abused Staff’s own process,
and would justify us granting an order for a stay of proceedings as against Finkelstein?

[107] In particular, at paragraph 116 of the Finkelstein Factum, Finkelstein raises the
following issues with respect to the “Wells Process”:

(a) Are Staff obliged to conduct a “Wells Process” prior to issuing and
publicizing a Notice of Hearing against a prospective respondent?

(b) If so, what is required by such a process?
(¢) Inthe circumstances here, did Staff:
(1) fail to conduct a “Wells Process™ at all?; or

(i)  conduct a “Wells Process” in a manner that was unfair, prejudicial
and abusive?

(d) Ifso, is a stay of this proceeding the appropriate remedy?

[108] In response to Finkelstein’s Stay Motion, Staff brought a cross-motion, the
Prematurity Motion, which raises the issue of whether the Stay Motion was brought
prematurely.

[109] Therefore, in order to determine the merits of the Stay Motion, we have to
address:

(a) The requirements attached to the duty of fairness at the investigative stage,
and in particular, whether Staff’s conduct with respect to the Enforcement
Notices they delivered was a breach of that duty;
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(b) Whether Staff’s conduct with respect to their investigation of Finkelstein
amounted to an abuse of process; and

(c) Whether a stay would be an appropriate remedy based on our conclusions.
[110] We address the Prematurity Motion at paragraphs 357 to 387 below.
V. ANALYSIS
A. THE STAY MOTION

[111] In considering the merits of the Stay Motion, we have to first determine whether
Staff failed to meet the duty of fairness imposed on them, or engaged in conduct that
amounted to an abuse of process, that would provide sufficient grounds for the requested
remedy.

[112] At paragraphs 113 to 130 below, we provide a general overview of the parties’
submissions. We then canvass the more detailed submissions made by the parties on each
of the issues identified at paragraph 109 above.

1. Positions of the Parties
a. Finkelstein’s Submissions

[113] On this motion, Finkelstein seeks an order staying these proceedings against him.
The grounds for Finkelstein’s Stay Motion are that Staff failed to conduct a proper and
meaningful “Wells Process” prior to issuing a Notice of Hearing and the Amended
Statement of Allegations against him.

[114] Based on the facts described above, Finkelstein alleges that Staff fundamentally
deprived Finkelstein of the only meaningful pre-Notice of Hearing procedural protection
available to proposed respondents in Commission proceedings. Finkelstein submits that
Staff thereby failed to meet the duty of fairness owed to him, and did so in a manner
which abused their own investigative process and violated the fundamental principles of
justice.

[115] According to Finkelstein, Staff’s investigation of this matter was rife with lengthy
and unexplained delays. Despite their own significant delays, on November 3, 2010, just
days prior to the de facto expiry of the limitation period, Staff delivered the November
Enforcement Notice to Finkelstein which contained no description whatsoever about
what Finkelstein had allegedly done wrong (except to say “he tipped”). Staff then
imposed upon him an impossible deadline to provide a response.

[116] Finkelstein argues that he could not, and did not, respond to the “Wells Notice”
within the limited time afforded to him, and the Notice of Hearing was then issued on
November 11, 2010. Finkelstein submits that Staff’s conduct deprived him of any
meaningful opportunity for deliberation and response prior to the issuance of the Notice
of Hearing against him.
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[117] According to Finkelstein, the Stay Motion provides a unique opportunity for the
Commission to deliver a clear and unequivocal direction to Staff about the proper
conduct of “Wells Processes”, given: (i) the high stakes involved for affected persons; (ii)
the importance of affording affected persons procedural fairness; and (iii) Staff’s
inconsistent and unclear approach to conducting “Wells Processes”.

[118] Finkelstein submits that he brought the Stay Motion before the Commission as
this is a case where the “proceedings under scrutiny are unfair to the point that they are
contrary to the interest of justice”. Further, he submits that “it is cases of this nature
which afford courts and tribunals the opportunity to ensure that procedural fairness is
done now and in the future, and that in pursuit of that goal, the interests of the proper
administration of justice supercede [sic] any concerns about whether allegations of
misconduct will be subject to further review through the conduct of a hearing. The merits
of the case in these situations is irrelevant”.

[119] According to Finkelstein, the prejudice and damage caused to him by Staff’s
conduct cannot be remedied other than by a stay of proceedings. Once the Notice of
Hearing and Amended Statement of Allegations were issued, the procedural fairness
rights afforded by the “Wells Process” were permanently and irremediably lost.

[120] Finkelstein takes the position that, in the circumstances, proceeding with this
hearing would only aggravate the serious harm already caused by Staff’s failure to meet
their duty of fairness to Finkelstein. Allowing the proceedings to continue in these
circumstances threatens to bring the OSC’s enforcement regime and its administration of
justice into disrepute.

b. Staff’s Submissions

[121] Staff take the position that potential respondents in administrative proceedings
before the Commission do not have a right to an enforcement notice. Unlike the “Wells
Process” in the U.S., the provision of an enforcement notice, which is a final written
notice of pending allegations, is not mandated by legislation or any rule of practice. It is
the practice of Staff to provide potential respondent(s) with a final opportunity to bring to
their attention any circumstances that may influence Staff’s decision to commence a
proceeding. The decision whether, and if so, when to provide an enforcement notice to a
potential respondent remains wholly within Staff’s discretion.

[122] Further, Staff submit that it is disingenuous to suggest that Finkelstein did not
have adequate notice and particulars to respond to the Enforcement Notices in this matter.
Staff point out that Finkelstein was interviewed twice (on August 17, 2010 and October
25, 2010) for a total of approximately eight and a half hours, 54 exhibits were put to him,
and he was represented by counsel. During the Finkelstein Interviews, Staff put specific
evidence to Finkelstein, synthesized the evidence for him, explained their concerns
regarding his conduct and provided him with numerous opportunities to provide Staff
with any information or explanations that he believed were relevant.
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[123] Through the interview process, Finkelstein was fully informed and well aware of
the particulars of the allegations described in the Enforcement Notices. In fact, Staff
submit that Finkelstein received more particulars than were necessary to discharge any
obligation that Staff may have had. Staff submit that they could have properly exercised
their discretion not to provide an enforcement notice to Finkelstein in the circumstances.

[124] According to Staff, the responses provided by Finkelstein during the Finkelstein
Interviews to questions regarding his conduct demonstrated that he understood Staff’s
concerns regarding his conduct. His responses were either blanket denials or explanations
which, in Staff’s view, failed to address the inculpatory nature of the evidence.

[125] The November Enforcement Notice was delivered to Finkelstein on November 3,
2010 and Staff initially requested a response by November 8, 2010. Later that day, at the
request of Finkelstein’s counsel, Staff extended the time provided to respond to
November 10, 2010. Staff argue that by the time Finkelstein was provided with the
November Enforcement Notice, he had been presented with full particulars of the
conduct described in the November Enforcement Notice:

(a) Inthe case of Masonite, since the August Interview on August 17, 2010; and

(b) In the cases of MDSI, Placer Dome and Dynatec, since the October
Interview on October 25, 2010.

[126] It is Staff’s submission that Finkelstein also had received sufficient particulars to
respond to the January Enforcement Notice relating to Legacy and IPC.

[127] Staff argue that Finkelstein never advised them that exculpatory information or
documents existed at any time during or after the Finkelstein Interviews, after the
delivery of the Enforcement Notices or after the commencement of proceedings against
him. They further submit that no evidence has been tendered, and there is no reason to
believe that, had Finkelstein been provided with more time or particulars, he would have
provided a response to the Enforcement Notices.

[128] Staff submit that the drastic remedy of a stay of proceedings prior to calling
evidence on the merits is the most extreme remedy possible and is not warranted in this
case. Finkelstein has failed to demonstrate that the alleged prejudice he has suffered is an
abuse of process which merits the granting of a stay.

[129] Further, Staff submit that a far greater prejudice to the public interest will occur if
a stay is granted. The statutory mandate of the Commission to “foster fair and efficient
capital markets and confidence in capital markets” will not be served by staying
allegations of tipping. The public interest in holding a hearing to determine whether
Finkelstein engaged in tipping far outweighs his interest in obtaining a stay on the basis
that there was allegedly insufficient time or particulars to respond to the Enforcement
Notices.
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[130] Finally, Staff submit that public confidence in the fairness of the capital markets
requires a public Merits Hearing as does the public interest in ensuring that breaches of
the Act will be brought before the Commission. To grant a stay in these circumstances
would be to subordinate the public interest to an individual’s interest. There is no conduct
by Staff which warrants such a weighting in favour of Finkelstein.

2. Duty of Fairness

[131] The first issue raised by Finkelstein’s Stay Motion is whether, and to what extent,
a duty of fairness is owed to a respondent at the investigative stage of a proceeding. As
noted above, Finkelstein submits that Staff’s failure to conduct a proper “Wells Process”
prior to the issuance of the Notice of Hearing and the Amended Statement of Allegations,
their failure to provide sufficient time and particulars for Finkelstein to respond to the
Enforcement Notices and their reliance on investigatory interviews to provide that notice
violate the duty of fairness owed to Finkelstein.

[132] We therefore turn first to the parties’ submissions on whether Staff are obliged to
conduct a “Wells Process”, and if so, what is required by such a process.

a. Positions of the Parties on the “Wells Process”
i. Finkelstein’s Submissions

Are Staff obliged to conduct a “Wells Process” prior to issuing and publicizing a
Notice of Hearing relating to a prospective respondent?

[133] In his Notice of Motion, Finkelstein states:

The Commission’s duty of fairness to persons under investigation includes
a duty to conduct a fair, meaningful and proper Wells Process prior to the
commencement of any proceeding against that person. Indeed, the right to
a Wells Process is the most significant and meaningful right afforded to an
individual under investigation by the Commission.

[Emphasis added]

[134] Finkelstein’s submissions regarding the “Wells Process” rely heavily on an article
written by Paul S. Atkins and Bradley J. Bondi, “Evaluating the Mission: A Critical
Review of the History and Evolution of the SEC Enforcement Program” (2008) 13
Fordham J. Corp. & Fin. L. 367 (“Atkins and Bondi”). Staff did not object to this article
being filed in Finkelstein’s Book of Authorities.

[135] The “Wells Process” emanated from an advisory committee set up in 1972 by the
SEC (known as the Wells Committee) to evaluate its enforcement policies and practices.
The Wells Committee made 43 recommendations, the most significant of which led to the
creation of the so-called “Wells Process” and a respondent’s opportunity to provide the
SEC with a “Wells Submission”. The Wells Committee “felt that the process of providing
notice to prospective defendants and allowing them to respond to the allegations before
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the [SEC] formally charged them was critical to protecting their rights and ensuring
overall fairness” (Atkins and Bondi, supra at p. 378).

[136] In late 1972, the SEC adopted the Wells Committee recommendations into its
informal procedural rules and subsequently into the SEC’s Enforcement Manual.

[137] Finkelstein argues that, like the SEC, the OSC has considerable power over
individuals’ lives and careers. It has broad investigation powers and the ability to
commence proceedings before the OSC and the criminal courts against both registrants
and non-registrant members of the public. The decision to issue and publish a Notice of
Hearing can have a great impact on a respondent’s life and career. This risk is particularly
acute for professionals, including lawyers and accountants, for whom a reputation for
honesty and integrity is of paramount importance.

[138] The interests of such individuals are dramatically and adversely affected by the
decision of the OSC to issue a Notice of Hearing. According to Finkelstein, these are
amongst the exact circumstances in which courts have determined that a regulator owes a
duty of fairness to persons under investigation. Finkelstein submits that the content of this
duty of fairness will vary taking into account the factors that the Supreme Court of
Canada enunciated in Baker v. Canada (Minister of Citizenship and Immigration), [1999]
2 S.C.R. 817 (“Baker”), which include (among other factors) the importance of the
decision to the affected individual.

[139] Finkelstein submits that in light of the broad investigative powers granted to the
OSC, and given that protections afforded by the Canadian Charter of Rights and
Freedoms (the “Charter”) have been held not to apply to administrative proceedings at
the OSC, the “Wells Process” is the most significant procedural fairness right afforded to
an individual facing an investigation. The right to, and the proper conduct of, a “Wells
Process” enhances the probability that an individual under investigation is treated fairly
and safeguards against the OSC’s considerable power and discretion. In short, the “Wells
Process” is essential to fair play and the proper administration of justice at the OSC.

[140] Tt is Finkelstein’s position that as early as 1991, the OSC expressly recognized the
existence and importance of providing a potential respondent with a fair and meaningful
opportunity to explain why the case against him should not proceed. The OSC stated:

While we have not adopted the “Wells submission” formalities of the
United States Securities and Exchange Commission, we expect staff
counsel to provide the respondents with due opportunity during or at the
conclusion of an investigation to state why, in respondents’ view, the
matter should not proceed to the [OSC] or to the courts.

(Re American Diversified Realty Fund Limited Partnership (1991), 14
0.S.C.B. 551 (“American Diversified”) at p. 588)

[141] According to Finkelstein, since at least the time of the American Diversified

decision, Staff have incorporated the “Wells Process” into their practice and procedure on
a regular basis.
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[142] Finkelstein submits that in 2001, the OSC expressly and specifically endorsed the
“Wells Process” in Re YBM Magnex International Inc. (2001), 24 O.S.C.B. 1961 (“YBM
(Gatti Motion)”). Following the YBM (Gatti Motion) decision, the OSC’s adherence to
the “Wells Process” has only strengthened. Accordingly, prospective respondents,
including Finkelstein in this case, have a legitimate expectation that Staff will conduct a
proper “Wells Process” and ensure that prospective respondents receive the protection of
this significant procedural right. Simply put, the “Wells Process” lies at the centre of the
procedural fairness rights afforded to an individual under investigation by Staff.

[143] Finkelstein argues that, consistent with American Diversified and YBM (Gatti
Motion), a properly-conducted “Wells Process” is intended to afford a prospective
respondent a real opportunity to avoid the publication of allegations that would destroy
reputations and careers by persuading Staff that a Notice of Hearing should not be issued
or by entering into a settlement with the OSC which may mitigate personal and
professional harm significantly.

What is required by the “Wells Process” if Staff are obliged to conduct such a process?

[144] 1t is Finkelstein’s submission that in order for a “Wells Process™ to be fair and
meaningful (and not the type of “empty exercise” cautioned against in YBM (Gatti
Motion), supra at p. 1966), prior to the issuance of a Notice of Hearing, Staff must
provide an enforcement notice to a proposed respondent:

(a) “containing sufficient information to permit the proposed respondent to
understand the case against him, including (at a minimum) a detailed
summary of the allegations against him”; and

(b) “affording to the proposed respondent sufficient time to consider and
evaluate all of his options including, where the prospective respondent
chooses to do so, time to formulate a response to Staff in respect of the
allegations”.

[145] Finkelstein submits that Staff are obliged to plan for conducting a “Wells
Process” prior to issuing proceedings against a proposed respondent. This necessarily
includes being mindful of pending limitation periods and ensuring that all necessary steps
are taken within an appropriate period of time to allow for a proper and meaningful
“Wells Process” to be completed prior to the issuance of a Notice of Hearing.

ii. Staff’s Submissions

Are Staff obliged to conduct a “Wells Process” prior to issuing and publicizing a
Notice of Hearing relating to a prospective respondent?

[146] According to Staff, there are significant differences between the provision of an
enforcement notice by Staff and the initiation of a “Wells Process” in the U.S. The
“Wells Process” is a formal process with discrete and fixed requirements and its purpose
is to elicit the recipient’s position in a form which can be considered by the SEC when it
decides whether to initiate an enforcement action. As Staff in Ontario are not required to
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seek authorization from the Commission to initiate a proceeding, the enforcement notice
has a different purpose, which is to provide a potential respondent with a final
opportunity to bring to the attention of Staff any circumstances that may influence Staff’s
decision to initiate a proceeding.

[147] Staff also point out that perhaps the most significant difference between the U.S.
and Ontario positions is that while the “Wells Process” is mandated by legislation, the
enforcement notice is not. The Legislature has not enacted any requirements comparable
to the “Wells Process” in the Act or in the Regulations adopted under the Act and there
are no guidelines for the process set out in the OSC’s Rules of Procedure (2010), 33
0.S.C.B. 8017 (the “Rules of Procedure”).

[148] Staff emphasize that they have the discretion to determine when and how they
advise potential respondents of their concerns, whether and when to deliver an
enforcement notice, and the appropriate response time to such a notice if one is provided.
As such, they are not required to conduct a “Wells Process”.

b. Positions of the Parties on the Enforcement Notices

[149] We turn now to outline the parties’ submissions about whether the enforcement
notices delivered by Staff comply with the duty of fairness owed to respondents at the
investigation stage.

i. The November Enforcement Notice
Finkelstein’s Submissions

[150] We have outlined above Finkelstein’s submissions on the applicability of the
“Wells Process” in Staff’s investigative efforts. Finkelstein alleges that Staff
fundamentally deprived him of the only meaningful pre-Notice of Hearing procedural
protection available to proposed respondents in Commission proceedings.

[151] Finkelstein submits that he could not, and did not, respond to the November
Enforcement Notice within the limited time afforded to him, and the Notice of Hearing
was then issued on November 11, 2010. Finkelstein submits that Staff’s conduct deprived
him of any meaningful opportunity for deliberation and response prior to the issuance of
the Notice of Hearing against him.

[152] The content of the November Enforcement Notice sent to Larry is set out above at
paragraph 87.

[153] Finkelstein’s submissions on the law relating to the duty of fairness and its
application to the Stay Motion are set out at paragraphs 199 to 205 below.

Staff’s Submissions

[154] Staff submit that contrary to paragraph 98 of the Finkelstein Factum, Larry was
aware from November 3, 2010 (not November 5, 2010) that the November Enforcement
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Notice was meant to pertain to all six Issuers. On November 3, 2010, Tamara Center
(“Center”), Senior Litigation Counsel in the Enforcement Branch, had a conversation
with Larry. Staff submit that when it became clear that Larry believed that the November
Enforcement Notice only pertained to Masonite, Center clarified that Staff were actually
considering commencing proceedings with respect to all six Issuers named in the
November Enforcement Notice, not just Masonite. Staff submit that out of an abundance
of caution, and in order to remove any confusion, they sent a further letter on November
5, 2010 relating to the other five Issuers.

[155] It is Staff’s position that, in the circumstances of this case, as Finkelstein was
interviewed twice by Staff and asked direct, pointed and specific questions concerning
his conduct, the content of the November Enforcement Notice was sufficiently particular
to enable Finkelstein to respond within the time provided if he had chosen to do so.

ii. The January Enforcement Notice
Finkelstein’s Submissions

[156] Finkelstein takes the position that the January Enforcement Notice “failed to
provide any details or description whatsoever about the alleged conduct in question or the
factual basis for the alleged violations™.

[157] In oral submissions, Finkelstein further submitted that “in respect of these two
issuers, there was no time pressure because there’s no limitation period then looming, but
Staff nevertheless demanded a response...by January the 21st, some ten days later”
(Hearing Transcript dated November 10, 2011 at p. 84). Finkelstein pointed out that no
“explanation on the timing” was provided to him before the issuance of the Amended
Amended Statement of Allegations in April 2011 (Hearing Transcript dated November
10, 2011 at p. 85).

Staff’s Submissions

[158] According to Staff, the January Enforcement Notice gave Finkelstein another
opportunity to bring to the attention of Staff any circumstances which may have
influenced Staff’s decision to issue proceedings relating to Legacy and IPC. They submit
that this notice was not required, but was provided as a courtesy.

[159] Staff submit that the circumstances surrounding the January Enforcement Notice
are different because at the time that it was delivered, a proceeding had already been
commenced against Finkelstein for tipping in relation to four other Issuers. This was not
a situation where allegations were being issued against a respondent for the first time.

[160] Staff submit that in the circumstances, the level of particulars provided to
Finkelstein regarding Legacy and IPC was sufficient to discharge any alleged
requirement to provide Finkelstein with notice of the conduct which was at issue.

[161] Staff issued an Amended Amended Statement of Allegations adding allegations
relating to tipping conduct in connection with the Legacy and IPC transactions on April
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18, 2011. Once again, Staff submit that, from January 10, 2011 (the date of the January
Enforcement Notice) to the date of the Amended Amended Statement of Allegations
issued on April 18, 2011, neither Finkelstein nor his counsel provided Staff with any
relevant information to consider.

[162] Staff submit that it is only reasonable to conclude that if Finkelstein possessed
exculpatory evidence, or information or documents which would have affected Staff’s
decision whether to commence proceedings, he would have provided it to Staff even if it
was provided after the proceedings were issued.

c. Positions of the Parties on the Finkelstein Interviews

[163] The parties also provided submissions on the role, if any, that the compelled
interviews might play in satisfying any obligations that Staff might have to present
clearly and fairly the nature of the allegations against a respondent before issuing a
Notice of Hearing.

i. Finkelstein’s Submissions

[164] Finkelstein submits that Staff attempt to rely exclusively on information relayed
to Finkelstein and his counsel during the Finkelstein Interviews, conducted pursuant to
section 13 of the Act, to satisfy their obligations under the “Wells Process”. Staff initially
made this assertion in a letter to Finkelstein’s counsel, dated November 30, 2010, which
stated as follows:

Through the interview process, you and Mr. Finkelstein were made aware
of the conduct which culminated in the issuance of the Enforcement
Notice...

Given the information which you and Mr. Finkelstein acquired as a result
of the interview process, the time provided to respond to the Enforcement
Notice was adequate.

[165] Finkelstein points out that, prior to the November 30, 2010 letter, Staff had never
taken this position. In particular, at no time prior to or during the August Interview or
October Interview did Staff suggest that they were discharging their obligations under the
“Wells Process” by disclosing information to Finkelstein during the Finkelstein
Interviews.

[166] According to Finkelstein, there is no authority for Staff’s proposition that they can
discharge their obligations under the “Wells Process” by relying on investigatory
interviews. This “after-the-fact” rationalization highlights Staff’s misapprehension that
the “Wells Process” and the interview process are somehow intertwined. Finkelstein
submits that investigatory interviews and the “Wells Process” are separate and distinct,
and serve entirely different purposes. Investigatory interviews are Staff’s opportunity to
acquire information from a potential respondent who is compelled to attend and answer
questions.
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[167] Finkelstein argues that the decision of the Supreme Court of Canada in British
Columbia Securities Commission v. Branch, [1995] 2 S.C.R. 3 (“Branch”) implies that
the purpose of the compelled interview “is not, and cannot be, to inform a person under
investigation of the case which needs to be met. Rather, the purpose is to elicit
information from the investigated person to determine whether the OSC ought to issue an
enforcement notice” and, in turn, where appropriate, a Notice of Hearing.

[168] Finkelstein submits that in order to conduct a proper “Wells Process”, Staff have
an obligation pursuant to their duty of fairness to present clearly and fairly the nature of
the allegations against a potential respondent. This obligation is completely at odds with
the purpose and discretionary nature of an interview at the investigation stage, during
which Staff may use a variety of techniques in presenting and eliciting information.

[169] Further, he submits that it is inappropriate for Staff to suggest that he (or any
potential respondent) should speculate about the nature of Staff’s allegations from the
evidence that Staff focus on during an investigatory interview. In this case, Staff gathered
more than a half-million documents from their lengthy investigation, showed Finkelstein
only a selected few and refused to permit Finkelstein to take copies of any of these
documents from the Finkelstein Interviews. Given the scope of the investigation,
Finkelstein was not in a position to obtain this information independently, including
historical telephone and banking records, in the short time afforded.

[170] While Staff state that it is “standard practice” not to provide an individual with
documents because it will compromise the investigation, Staff cannot thereafter rely on
the investigation to satisfy their separate obligations to present clearly and fairly the
nature of the allegations against a potential respondent as part of the “Wells Process”.

[171] Finkelstein submits that the fact that Staff subsequently commenced an amended
proceeding against him in relation to Legacy and IPC without having disclosed any
particulars of these allegations in the January Enforcement Notice or having asked any
questions about them in the course of either the August Interview or the October
Interview exposes the flaw and inconsistency in Staff’s position that the Finkelstein
Interviews somehow discharged Staff’s obligation to disclose adequate information to
Finkelstein about those allegations, as required in a properly-conducted “Wells Process”.

[172] Finkelstein submits that it is inappropriate for Staff to suggest that, following the
Finkelstein Interviews, Finkelstein had some obligation to approach Staff and discuss the
evidence which had been gathered (or to imply that his failure to do so should be viewed
negatively). According to Finkelstein, the “Wells Process” begins with the delivery of an
enforcement notice, not with the conduct of investigatory interviews. A person who is
interviewed may not even be the subject of an investigation and potential proceedings.
For instance, Finkelstein was interviewed in furtherance of a section 11 investigation
order against Miller and Cheng, and later Azeff, but not against himself.

[173] Finally, Finkelstein submits that a person who is interviewed cannot be expected
or required to take any steps to approach Staff voluntarily (i.e. without the protections
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afforded by a compelled interview) when that individual does not even know whether it is
Staff’s intention to commence proceedings.

ii. Staff’s Submissions

[174] Staff submit that it was always apparent to Finkelstein and his counsel that Staff
were investigating potential tipping and trading conduct in relation to the Masonite
takeover bid, which occurred in November 2004. At the August Interview, Finkelstein
was asked numerous questions about Masonite, and the documents put to him referenced
events from 2004, including Masonite’s retainer of Davies on November 16, 2004.

[175] As set out at paragraph 70 above, at the end of the August Interview, Larry
requested that “Staff contact me prior to taking any further steps including, in particular,
commencing proceedings”. Staff submit that this demonstrates that, at the time of the
August Interview, Finkelstein’s counsel already understood that Staff might be
considering commencing an action against his client. As reproduced at paragraph 70
above, Staff’s investigation notes indicate that, on August 17, 2010, they advised Larry
that “our standard practice is to issue an Enforcement Notice to any individuals we are
contemplating commencing a proceeding against — he would certainly be provided with
notice before any action was commenced against his client”.

[176] Staff argue that in light of the content of the August Interview, Finkelstein had
full particulars of the conduct described in the November Enforcement Notice relating to
Masonite from the date of the August Interview on August 17, 2010. He did not first
learn of the particulars on November 3, 2010, as alleged by Finkelstein.

[177] In Staff’s submission, a review of the complete transcript of the October
Interview and all of the exhibits put to Finkelstein during the October Interview
demonstrate that much of the evidence regarding Finkelstein’s conduct described in the
November Enforcement Notice and subsequently in the Amended Statement of
Allegations was disclosed to him during the October Interview.

[178] Although Staff accept Finkelstein’s characterization that they are “very selective”
about what evidence they choose to present to or withhold from an interviewee, they rely
on the broad discretion available to them with respect to this issue.

d. Law and Analysis

[179] We must now determine whether Staff’s duty of fairness to persons under
investigation includes the duty to conduct a “Wells Process™ prior to the commencement
of any proceedings against that person. Alternatively, we must determine if the
enforcement notices sent and the interviews conducted by Staff satisfied the duty of
fairness owed to a respondent by Staff at the investigative stage of a proceeding.
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i. “Wells Process”

Are Staff obliged to conduct a “Wells Process” prior to issuing and publicizing a
Notice of Hearing relating to a prospective respondent?

The “Wells Process” under U.S. Securities Law

[180] In addition to the serious impact of the decision to issue a Notice of Hearing in the
absence of proper procedural protections, Finkelstein submits that he had a legitimate
expectation that Staff would follow a “Wells Process”. Finkelstein argues that Staff have
a long-standing practice of conducting “Wells Processes”. In this case, Staff’s
investigation notes confirm that they advised Finkelstein’s counsel on August 17, 2010
(approximately three months prior to the expiration of the limitation period) that it was
Staff’s “standard practice” to provide a potential respondent with an enforcement notice
prior to commencing any proceedings. Finkelstein expected that this practice would not
be a mere formality for Staff to strike off their list, or a perfunctory step for Staff to take
moments before commencing a proceeding.

[181] In the U.S., enforcement actions are recommended by SEC staff and authorized
by their commission. Before the decision to authorize an enforcement action is taken at
the commission level, the “Wells Process” is initiated. The term “Wells Process™ derives
from procedures followed by SEC staff, set out in the SEC’s Rules on Informal and Other
Procedures, 17 C.F.R. §202 which form part of the Code of Federal Regulations. It consists
of a “Wells Notice” (sent by SEC staff) and a “Wells Submission” (made by the recipient
of the “Wells Notice”). The Securities Exchange Commission Division of Enforcement,
Enforcement Manual dated August 2, 2011 (the “SEC Enforcement Manual”), Ch. 2.4,
The Wells Process, Section. 2.4 at p. 24, indicates that the “Wells Notice™:

(a) Identifies the specific charges SEC staff are considering recommending to
the SEC;

(b) Advises the recipient of the “Wells Notice” of the opportunity to provide a
voluntary statement, in writing or on videotape, arguing why the SEC
should not bring an action against him or her, or bring facts to the attention
of the SEC;

(c) Sets limits on the length of the submissions or videotapes (typically 40
pages or 12 minutes, respectively) as well as the time period allowed to
make a voluntary statement responding to the “Wells Notice”;

(d) Informs the recipient that the “Wells Submission” is made “with prejudice”;
and

(e) Attaches copies of the “Wells Release”, which established the “Wells
Process”.
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[182] Staff point out that paragraph 166 of the Finkelstein Factum makes reference to
the “Report of the Task Force on SEC Rules Relating to Investigations™ (1987) 42 Bus.
Law. 789 and their proposed Rule 8 that 30 days be set aside for a proper “Wells
Process”. Staff note that this document dates from 1986 and that the recommendation was
never adopted by the SEC. The wording of rule 5(c) of the SEC’s Rules on Informal and
Other Procedures, 17 C.F.R. § 202.5(¢c) indicates that SEC staff will inform the individual
of the amount of time that may be available to submit a response.

[183] Staff also point out that SEC staff have the discretion to not issue a “Wells
Notice” in a variety of circumstances, including whether immediate enforcement action is
necessary to protect investors, and may reject a “Wells Submission” because of length,
lateness or attempts to qualify the “without prejudice” nature of the submission. There is
also a post-“Wells Notice” process which permits SEC staff to allow a recipient access to
non-privileged portions of the investigative file. This is done at SEC staff’s discretion, on
a case-by-case basis (SEC Enforcement Manual at pp. 23-25).

[184] Staff submit that in the U.S., where respondents have brought a motion to strike
an enforcement action (which is the equivalent of a stay motion) because of a deficient or
non-existent “Wells Process”, the courts have dismissed such motions, on the basis that
the respondent has the opportunity to present a full defence at the hearing on the merits
despite an incomplete or no “Wells Process”. It is only if the misconduct is egregious,
occurs before the enforcement action is initiated and prejudices the ability to present a
full defence that a motion to strike on such grounds would be granted (Wellman v.
Dickinson, 79 F.R.D. 341 (S.D.N.Y. 1978) at pp. 352-353; and Securities and Exchange
Commission v. Cuban, 2011 U.S. Dist. LEXIS 77549 at p. 27)

Doctrine of Legitimate Expectations in the Context of a “Wells Process”

[185] In the circumstances, and taking into account the OSC’s position on the “Wells
Process” dating back to its decision in American Diversified, however, Finkelstein argues
that Staff breached Finkelstein’s legitimate expectations that he would be afforded a
proper and meaningful “Wells Process”.

[186] The administrative law doctrine of legitimate expectations is “an extension of the
rules of natural justice and procedural fairness” (See Reference re Canada Assistance
Plan (B.C.), [1991] 2 S.C.R. 525 at p. 557) and is one of the factors in the procedural
fairness analysis outlined in the Baker case (We discuss these factors in full at paragraphs
208 to 222 below). The doctrine, as applied in Canada, is based on the principle that “the
‘circumstances’ affecting procedural fairness take into account the promises or regular
practices of administrative decision-makers, and that it will generally be unfair for them
to act in contravention of representations as to procedure, or to backtrack on substantive
promises without according significant procedural rights” (Baker, supra at para. 26).

[187] Tt also arises in situations where a public authority makes a “clear, unambiguous
and unqualified” representation that the public authority will follow a certain procedure,
provided the representation does not conflict with the institution’s statutory duty (Canada
(Attorney General) v. Mavi, [2011] 2 S.C.R. 504 (“Mavi”) at para. 68).
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[188] In considering the issue of Finkelstein’s legitimate expectations with respect to a
“Wells Process”, we are aware that, in the context of an investigation under Part VI of the
Act, the OSC’s public interest mandate must include due consideration of the interests of
the person under investigation (Re X and A Co. (2007), 30 O.S.C.B. 327 at para. 28).

[189] While Staff’s U.S. counterparts have an obligation to comply with a “Wells
Process”, which has detailed requirements and forms part of the U.S. Code of Federal
Regulations (described at paragraph 181 above), the OSC enforcement notice process is
not mandated by any legislation or by the Rules of Procedure. In Ontario, the decision
about whether and when to provide an enforcement notice in the later stages of an
investigation remains within Staff’s discretion, subject to the principles discussed below.

[190] As set out at paragraph 140 above, the Commission has previously stated:

While we have not adopted the “Wells submission” formalities of the
United States Securities and Exchange Commission, we expect staff
counsel to provide the respondents with due opportunity during or at the
conclusion of an investigation to state why, in respondents’ view [sic], the
matter should not proceed to the Commission or to the courts.

[Emphasis added]
(American Diversified, supra at p. 588)

[191] In both his written factum and oral submissions at the Motions Hearing, counsel
for Finkelstein argued that Staff have incorporated the “Wells Process™ as part of their
procedure. He argued in oral submissions that in YBM (Gatti Motion) Staff referred to the
enforcement notice process as the “Wells Process”. Thus, counsel for Finkelstein stated
in reference to YBM (Gatti Motion):

And what the panel does in this case is talk about the unique
circumstances of what was the Wells process in effect in that case, and it
was noteworthy for me, at least, that on that particular motion in 2001,
Staff itself referred to this as the Wells process, at least according to the
panel.

(Hearing Transcript dated November 10, 2011 at pp. 32-33)
[192] The relevant paragraph of YBM (Gatti Motion) provides that:

In the three-month period prior to issuing the Notice of Hearing, from
August to October 1999, Staff advised the Applicant in considerable detail
of its concerns regarding his involvement in this matter (in the motion,
Staff referred to this as the “Wells Process”)...

(YBM (Gatti Motion), supra at p. 1966)
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[193] In Finkelstein’s Factum, at paragraph 114, Finkelstein makes reference to Staff’s
use of the term “Wells Process” in the context of the investigation of Finkelstein. The
paragraph states that “Staff referred to the process surrounding delivery of an
enforcement notice as the ‘U.S. Wells process’”. We have reviewed the letter dated
February 11, 2011 that was identified by Finkelstein as the location of this reference by
Staff. The relevant portion of the letter states:

Staff’s view of the events leading up to the issuance of the Amended
Statement of Allegations against your client as well as Staff’s position
concerning the U.S. Wells process is contained in earlier correspondence.

[194] Staff’s reference to “the U.S. Wells Process” in the letter dated February 11, 2011
is in fact a reiteration of Staff’s earlier position that the delivery of an enforcement notice
is not akin to the “Wells Notice” and is therefore not subject to the specific procedural
steps established by the U.S. Code of Federal Regulations. The earlier position taken by
Staff can be found in their letter dated November 30, 2010, sent shortly after the delivery
of the November Enforcement Notice:

Unlike the Wells notice used by the Securities and Exchange Commission
in the United States, an Enforcement Notice is not mandated by legislation
or rules in Ontario or Canada. The opportunity to respond to an
Enforcement Notice is a matter of practice, not law, and varies with the
circumstances and nature of each case. It is Staff’s position that there has
been no “failure to conduct a proper Wells process”, denial of natural
justice or breach of procedural fairness in this case.

[Emphasis added]

[195] We cannot accept Finkelstein’s submission that “Staff has incorporated the Wells
Process into its practice and procedure on a regular basis” and that “...the Wells Process
lies at the centre of the procedural fairness rights afforded to an individual under
investigation by the OSC”. Although there was a reference to the “Wells Process” made
by the panel in YBM (Gatti Motion), it was described in quotations and was a comment
made in passing about Staff’s use of the phrase. In our view, this brief reference does not
provide a sufficient basis for us to conclude that the “Wells Process” has been
incorporated into Staff’s procedures.

[196] In addition, the authorities cited by Finkelstein for the statements about the
incorporation of the “Wells Process” into Ontario securities law quoted at paragraph 195
above are Joseph Groia and Pamela Hardie, Securities Litigation and Enforcement
(Toronto: Thomson Carswell Canada Limited, 2007) at p. 81 and a paper by Linda L.
Fuerst and Nadia Campion, OSC Procedural Trends and Fairness at p. 9. While the
textbook and paper set out the authors’ views on what the state of the law is or should be,
we are of the view that these authorities are insufficient to support the propositions put
forth by Finkelstein as to the incorporation of the “Wells Process” into Ontario law.
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[197] We are satisfied that the formalities of the U.S. “Wells Process” and its
requirements do not apply to the investigative stage of OSC administrative proceedings.
Finkelstein has no legitimate expectation that the “Wells Process”, as understood in the
U.S., will be followed in Ontario. Accordingly, it is not necessary to address the
remaining issues regarding the “Wells Process” raised by Finkelstein at paragraph 107
above.

[198] Nevertheless, the issue of whether Staff breached their duty of fairness to
Finkelstein in their handling of the enforcement notice process in this case remains.

ii. Enforcement Notices
Legal Submissions of the Parties

[199] Finkelstein submits that courts have long recognized the importance of procedural
fairness in the context of investigations that may lead to serious consequences for the
person investigated. For example, as Lord Denning M.R. said (noting the well-
established history of this principle as early as 1975):

In all these cases it has been held that the investigating body is under a
duty to act fairly: but that which fairness requires depends upon the nature
of the investigation and the consequences which it may have on persons
affected by it. The fundamental rule is that, if a person may be subjected to
pains or penalties, or be exposed to prosecution or proceedings, or
deprived of remedies or redress, or in some such way adversely afflicted
by the investigation and report, then he should be told the case made
against him and be afforded a fair opportunity of answering it.

(Regina v. Race Relations Board, ex parte Selvarajan, [1975] 1 W.L.R.
1686 (C.A.) at p. 1694)

[200] Finkelstein relies on the more recent Baker decision of the Supreme Court of
Canada for a statement of the analysis to be undertaken with respect to the duty of
fairness. In Baker, the Supreme Court identified five non-exhaustive factors to consider
when determining the content and extent of the duty (Baker, supra at paras. 23-27).
These five non-exhaustive criteria used to determine the content and extent of the
common law duty of procedural fairness in a given set of circumstances may be
summarized as follows:

(a) The nature of the decision being made and the process followed in making
it: Paragraph 23 of Baker states “The more the process provided for, the
function of the tribunal, the nature of the decision-making body, and the
determinations that must be made to reach a decision resemble judicial
decision making, the more likely it is that procedural protections closer to
the trial model will be required by the duty of fairness”;

(b) The nature of the statutory scheme and the “terms of the statute pursuant to
which the body operates”: Greater procedural protections, for example, will
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be required when no appeal procedure is provided within the statute, or
when the decision is determinative of the issue and further requests cannot
be submitted;

(c) The importance of the decision to the individual or individuals affected: The
more important the decision is to the lives of those affected and the greater
its impact on that person or those persons, the more stringent the procedural
protections that will be mandated,

(d) The legitimate expectations of the person challenging the decision: If the
claimant has a legitimate expectation that a certain procedure will be
followed, this procedure will be required by the duty of fairness; and

(e) The choices of procedure made by the agency itself: When the statute leaves
to the decision-maker the ability to choose its own procedures, or when the
agency has an expertise in determining what procedures are appropriate in
the circumstances, important weight must be given to the choice of
procedures made by the agency itself and its institutional constraints.

(Baker, supra at paras. 23-27)

[201] Tt is Finkelstein’s position that four of the factors, listed at subparagraphs 200(b),
(c), (d) and (e) above, confirm that, at a minimum, he was entitled to a fair and
meaningful enforcement notice process. On the nature of the statutory scheme, set out at
subparagraph 200(b), Finkelstein submits that the Commission has acknowledged in the
context of an investigation under Part VI of the Act that the Commission’s public interest
mandate includes sufficient consideration of the interests of the person under
investigation (Re X and A Co., supra at para. 28).

[202] In oral submissions, counsel for Finkelstein focused on three other factors. With
respect to the importance of the decision, set out at subparagraph 200(c), he submitted
that “the OSC’s obviously a body which has the potential to wield great influence over
the lives and careers of people that are caught within its investigatory grasp, particularly
those in the legal community and in the other professional communities” (Hearing
Transcript dated November 10, 2011 at p. 18). Counsel for Finkelstein noted there is no
suggestion from Staff that they disagree with his characterization. He further described
Staff’s decision to issue a Notice of Hearing against respondents as having “catastrophic
effect on their careers, on their reputations, and on their lives” (Hearing Transcript dated
November 10, 2011 at p. 22).

[203] With respect to the doctrine of legitimate expectations, set out at subparagraph
200(d), Finkelstein submitted that although the “Wells Process” was not formally
incorporated “into a rule”, there are legitimate expectations emanating from both the
Commission’s own practices and the specific representations that were made to
Finkelstein in those circumstances (Hearing Transcript dated November 10, 2011 at p.
27). In oral submissions, counsel for Finkelstein pointed to the Enforcement Notices,
which according to him offered Finkelstein an opportunity to engage in without-prejudice
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communications, as a recognition on the part of Staff that they have a duty to conduct a
“Wells Process”.

[204] As noted above, counsel for Finkelstein also referred to two Commission
decisions, American Diversified and YBM (Gatti Motion), as authorities for the
proposition that the Commission has incorporated in its procedure a “Wells-like process”
prior to the issuance of a Notice of Hearing (Hearing Transcript dated November 10,
2011 at p. 36). In addition, Finkelstein argued that Staff created legitimate expectations
by representing to his counsel in “clear and unequivocal language” that “this particular
process would be followed in this particular case” (Hearing Transcript dated November
10, 2011 at pp. 36 and 39).

[205] With respect to the choices of procedure made by the agency, set out at
subparagraph 200(e), counsel for Finkelstein again relied on American Diversified and
YBM (Gatti Motion) for the proposition that the Commission has made a choice to
include a “Wells-like process” in its enforcement procedures. Based on all of the
foregoing, Finkelstein argues that the “Wells Process” requires Staff to disclose with
appropriate particularity the nature of the allegations against him and to afford him a
reasonable opportunity to consider if and how he wishes to respond. These requirements
were not met in this case.

[206] Staff submit that four of the five factors, listed at subparagraphs 200(a), (b), (d)
and (e) above, suggest that a minimal duty of fairness is owed to Finkelstein at the
investigative stage of the proceedings. Staff argue that the only factor which suggests a
possible increased duty of fairness is the importance of the decision to Finkelstein.

[207] Staff point to the following factors in support of their submissions: (i) Staff do not
have decision-making authority; (i1) Part VI of the Act contemplates an asymmetrical
balance between Staff and the person being investigated; (iii) there was no affidavit filed
on what Finkelstein expected and Staff did provide Enforcement Notices as represented;
and (iv) there are no rules governing Staff’s investigation. Although Staff do not dispute
that the issuance of a Notice of Hearing is important, they submit that, in light of the two
Finkelstein Interviews, he had sufficient time and particulars to respond to the
Enforcement Notices.

Analysis of Fairness Requirements

[208] We take from Baker the proposition that a duty of procedural fairness applies to
administrative decisions that affect the “rights, privileges or interests” of an individual
(Baker, supra at para. 20). Baker also notes, however, that “The existence of a duty of
fairness...does not determine what requirements will be applicable in a given set of
circumstances” (Baker, supra at para. 21). As noted above, Baker enumerated a set of
non-exhaustive criteria to be considered in determining the extent and content of the duty,
and we now proceed to consider these criteria in the context of Staff’s handling of the
enforcement notice process in this case.
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[209] The first criterion identified by Baker is the nature of the decision being made.
The more closely the decision resembles judicial decision-making, the higher the level of
procedural fairness required. In this case, the powers being exercised by Staff
culminating in the issuance of a Notice of Hearing are more analogous to the exercise of
prosecutorial discretion than to judicial decision-making. At the Motions Hearing, Staff
referred us to the Commission’s holding in Re Mega-C Power Corp. (2010), 33 O.S.C.B.
8290 (the “Mega-C Merits™) at para. 340 that “Staff has no decision-making power in
carrying out an investigation. Following investigation, Staff’s only power is to issue a
Statement of Allegations, where appropriate, and to prove those allegations in a hearing
before the Commission”. Thus, Staff’s decision-making with respect to issuing a
Statement of Allegations as well as the presentation of their case against Finkelstein
would be subjected to assessment by an independent panel of the Commission hearing
the merits in this matter, in the course of determining whether Staff have made out the
allegations advanced.

[210] Furthermore, in connection with the appropriate standard of review of
prosecutorial discretion, where decisions taken by prosecutors to prosecute may
ultimately result in significant penal consequences for an accused, the Supreme Court of
Canada in R. v. Power, [1994] 1 S.C.R. 601 has said that prosecutorial discretion “is
especially ill-suited to judicial review” (R. v. Power, supra at para. 34). The Supreme
Court also stated:

...the Attorney General is a member of the executive and as such reflects,
through his or her prosecutorial function, the interest of the community to
see that justice is properly done. The Attorney General’s role in this regard
is not only to protect the public, but also to honour and express the
community’s sense of justice. Accordingly, courts should be careful
before they attempt to “second-guess” the prosecutor’s motives when he
or she makes a decision. Where there is conspicuous evidence of improper
motives or of bad faith or of an act so wrong that it violates the conscience
of the community, such that it would genuinely be unfair and indecent to
proceed, then, and only then, should courts intervene to prevent an abuse
of process which could bring the administration of justice into disrepute.
Cases of this nature will be extremely rare.

(R. v. Power, supra at para. 12)

[211] The Commission’s comments in YBM (Gatti Motion) about the separation of the
adjudicative function from the investigative/prosecutorial function further support the
proposition that Staff’s decision-making with respect to issuing a Statement of
Allegations and Notice of Hearing should not lightly be subjected to review by the
Commission by means of a motion such as the Stay Motion, but is better assessed in the
context of adjudicating fully the merits of the allegations. In YBM (Gatti Motion), the
Commission noted:

We are of the opinion that the Act contemplates what has been described
in this motion as the common law approach, which separates as
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completely as possible the investigative/prosecutorial function from the
adjudicative function. This is particularly important in enforcement
matters, which have serious consequences to the respondents and therefore
demand a high degree of adjudicative independence and neutrality.
Furthermore, there are good policy reasons to separate the adjudicative
function from the other two responsibilities. Public confidence in the
independence of the Commission is enhanced, not only by maintaining
impartiality, but also the appearance thereof. As such, we are satisfied that
the involvement of Commissioners in a screening function prior to the
Notice of Hearing being issued may undermine that public confidence.

(YBM (Gatti Motion), supra at p. 1965)

[212] The second criterion identified in Baker is “the nature of the statutory scheme”
and the role of the particular decision within that scheme. Baker makes clear that
“Greater procedural protections...will be required when no appeal procedure is provided
within the statute, or when the decision is determinative of the issue and further requests
cannot be submitted” (Baker, supra at para. 24). In this case, the Act is public interest
legislation which seeks to protect investors and to maintain fair and efficient capital
markets. More specifically, Part VI of the Act, which contains the Commission’s
investigation powers, reflects a balance between “conduct[ing] fair and effective
investigations and giv[ing] those investigated assurance that investigations will be
conducted with due safeguards to those investigated” (Re X and A Co., supra at para. 28).

[213] It is notable that there are no statutory provisions governing the decision to
commence proceedings before the Commission, and no statutory requirement to give
respondents an opportunity to respond to the impending issuance of a Notice of Hearing
and Statement of Allegations. This is in contrast to certain other Ontario statues such as
the Social Work and Social Service Work Act, 1998, S.O. 1998, c. 31, discussed in
Silverthorne v. Ontario College of Social Workers & Social Services Workers, [2006]
0O.J. No. 207 (“Silverthorne”), a case referred to us by Finkelstein. In considering the
nature of the statutory scheme as one of the factors that influences the content of
procedural fairness owed to an investigated person in that case, the court noted that:

The second consideration in determining the scope of the duty of
procedural fairness is the statutory scheme. Here the [Social Work and
Social Service Work Act] contemplates a level of procedural fairness in the
complaints screening process, in that it requires notice to the member of
the substance of the complaint against him or her and an opportunity for
the individual to respond. However, it is noteworthy that s. 24(4) requires
disclosure of “reasonable information about any allegations” in the
complaint so that the member can respond. It does not require disclosure
of all the information obtained during the course of the investigation of the
complaint.

(Silverthorne, supra at para. 17)
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[214] Finally, while no opportunity is provided in the Act for respondents to appeal the
decision to issue the Statement of Allegations, that decision is not determinative of the
merits of the matter.

[215] The third criterion identified in Baker points to “the importance of the decision to
the individual or individuals affected” as a significant factor affecting the content of the
duty of fairness. Both parties to the Stay Motion acknowledge the importance to
Finkelstein of the decision to issue the Notice of Hearing. As noted above, Finkelstein
submits that his “career and professional and personal reputations were ruined by the
issuance of the NOH”. We agree that there are significant consequences to Finkelstein
arising from having to face allegations of this nature, and that these consequences weigh
in favour of recognizing the need for some degree of procedural protection. On the other
hand, the ultimate consequences to Finkelstein’s career and reputation are somewhat
speculative, in the sense that if it were to be determined by an adjudicative panel’s final
decision that he did not breach Ontario securities law or engage in conduct contrary to the
public interest, those negative consequences might well be significantly mitigated.

[216] The fourth factor enumerated by Baker posits that the legitimate expectations of
the person challenging the decision may “determine what procedures the duty of fairness
requires in given circumstances”. The Supreme Court noted that it will generally be
unfair for administrative decision-makers to “act in contravention of representations as to
procedure, or to backtrack on substantive promises without according significant
procedural rights” (Baker, supra at para. 26). We have found above at paragraph 197 that
Finkelstein did not have a legitimate expectation that Staff would follow the kind of
“Wells Process” employed by enforcement staff at the SEC. We must now address the
issue of what his more general legitimate expectations were with respect to the provision
of enforcement notices by OSC Staff.

[217] Staff impress upon us the fact that, while there is a practice of providing
enforcement notices to respondents, the decision about whether and when to issue one
remains solely within Staff’s discretion, and that Staff could properly exercise that
discretion by not issuing one at all. They submit that this would be appropriate, for
example, where a potential respondent was already well aware of the particulars of the
allegations to be made against him or her and has declined to cooperate in an interview.
They further submit that notice of pending allegations could be provided in a number of
ways, including through interviews, meetings with Staff or exchanges of correspondence.
Meanwhile, Finkelstein points to the fact that Staff had advised him in August 2010 that
it was their “standard practice” to provide an enforcement notice and that it was
legitimate for Finkelstein to assume that this would not be a “mere formality” or a
“perfunctory step”.

[218] Staff did in fact send an Enforcement Notice, but initially only provided five days,
or three business days, for a response. The issue therefore is whether Finkelstein had a
legitimate expectation that the Enforcement Notice would follow a particular format or
would allow Finkelstein a particular period of time to respond. We have noted above that
no particular procedure for an enforcement notice is mandated by the Act or by the Rules
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of Procedure. Nor were we provided with evidence of a consistent practice of a minimum
time requirement to respond or a particular level of detail to be provided in a notice.

[219] In Mavi, supra at para. 68, the Supreme Court of Canada stated the following with
respect to legitimate expectations: “Where a government official makes representations
within the scope of his or her authority to an individual about an administrative process
that the government will follow, and the representations said to give rise to the legitimate
expectations are clear, unambiguous and unqualified, the government may be held to its
word, provided the representations are procedural in nature and do not conflict with the
decision maker’s statutory duty”. The court also held in that case that, while undertakings
made by the government gave rise to a legitimate expectation of notice being given
before sponsorship debts were enforced, the duty of fairness owed to sponsors in
sponsorship debt collection was “fairly minimal” (Mavi, supra at paras. 5 and 72).

[220] In this case, counsel for Finkelstein did not point us to any representations made
by Staff as to the process to be followed in providing an enforcement notice that could be
said to have reached the standard of being “clear, unambiguous and unqualified” with
respect to the time for a response or the level of detail to be provided. In light of this, we
are unable to conclude that Finkelstein had a legitimate expectation that the Enforcement
Notices would offer a minimum period of time to respond or particular levels of detail.

[221] We are aware of the reminder in YBM (Gatti Motion), supra at p. 1966 that the
provision of an enforcement notice should not be an “empty exercise”. In the
circumstances at issue here, specific and pointed questions were posed to Finkelstein in
the Finkelstein Interviews which should have left him with no doubt about Staff’s
concerns about his alleged behaviour or their view of the circumstances surrounding his
relationship with Azeff. Finkelstein was given several days to respond to the November
Enforcement Notice. In addition, counsel for Finkelstein simply asked at the end of the
August Interview to be contacted before proceedings were launched. Counsel’s request
suggests both that he was alive to the possibility of proceedings being commenced
against Finkelstein and that no specific procedure for advance notice about pending
proceedings was contemplated by him. In light of these factors, we are of the view that
the manner in which the November Enforcement Notice was provided was not an empty
exercise, and satisfied Finkelstein’s legitimate expectations.

[222] Finally, Baker requires that the procedural fairness analysis undertaken in a
particular case should “take into account and respect the choices of procedure made by
the agency itself”, particularly when the statute allows the decision-maker to choose its
own procedures, or when the agency has expertise in determining what procedures are
appropriate. In the context of the Act, the statute accords a high level of discretion to
Staff to decide whether to launch enforcement proceedings for adjudication by the
tribunal or the courts. By virtue of section 11 of the Act, the Commission appoints Staff
to undertake investigations into matters as it considers expedient for the “due
administration of Ontario securities law or the regulation of the capital markets in
Ontario”. The Act does not include other provisions limiting the discretion of Staff with
respect to the issuance of proceedings. As noted at paragraphs 146 and 226 of these
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reasons, the Act was amended in 1994 to remove any need for the Commission to oversee
the commencement of proceedings by Staff.

[223] In addition, previous decisions of the Commission support Staff’s position that the
level of fairness required during the investigative stage is minimal and distinguishable
from that owed during the adjudicative stage.

[224] In Re YBM Magnex International Inc. (2001), 24 O.S.C.B. 1061 (“YBM (GMP
Motion)”), Griftfiths McBurney & Partners, a respondent, argued that the procedural
safeguards of the Statutory Powers Procedure Act, R.S.0. 1990, c. S.22 (the “SPPA”)
and the OSC’s Rules of Practice (the predecessor to the Rules of Procedure) applied to
investigations under Part VI of the Act. The Commission held that the procedural
safeguards contained in the SPPA related to the conduct of a hearing and not the conduct
of investigations, and that while Staff must act fairly in the conduct of an investigation,
the procedural rights and investigative powers are not symmetrical as between public
authorities and private defendants. The Commission concluded:

...we cannot accept the Applicant’s submissions that the investigative
procedures under Part VI are unfair given the statutory framework and the
nature of the respective roles as between Staff and private parties in the
context of investigations under the Securities Act.

(YBM (GMP Motion), supra at p. 1063 affirmed in Griffiths McBurney &
Partners v. Ontario (Securities Commission), [2001] O.J. No. 2538 (Div.
Ct.))

[225] In another decision made in the YBM proceeding, the YBM (Gatti Motion)
decision referred to above, Daniel Gatti, one of three U.S. respondents, alleged unfairness
during the investigative stage. As a resident of the U.S., he was not served with a section
13 order under the Act and, unlike Finkelstein, he could not be compelled to attend an
interview. Staff conveyed their concerns to Gatti in writing and he responded over a three
month period, at the end of which a proceeding was commenced against him and the
other respondents. Gatti contended that the process was unfair and that Staff’s letters
indicated they had predetermined the matter. The Commission held:

While [Gatti] is entitled to procedural fairness at this stage of the
investigation, he is not necessarily entitled to the most favourable
procedures that could possibly be imagined: Branch, supra. We have
stated in the past that the requirements of natural justice and the common
law duty of procedural fairness are flexible concepts that depend on a
number of factors including the circumstances of the case, the nature of
the investigation, the subject matter, and the statutory provisions under
which the Commission is acting: A.G. of Canada v. Inuit Tapiristat of
Canada, [1980] 2 S.C.R. 735.

It would appear that the investigation was approaching its late phase. The
allegations were clearly serious. There were many potential respondents.
Staff had advised [Gatti] of the concerns and allegations against him. Staff
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gave [Gatti] the opportunity to make written submissions and meet with
Staff with the participation of his counsel.

While the process may not have been perfect, it was not, in our opinion an
empty exercise. It afforded [Gatti] a real opportunity to present his case
and have Staff consider it before issuing a Notice of Hearing naming
[Gatti]. We are of the opinion that this process discharged the duty of
procedural fairness owed to [Gatti] at this stage of the proceeding.

[Emphasis added]
(YBM (Gatti Motion), supra at p. 1966).

[226] On appeal, one of the grounds argued was that Gatti was not given sufficient
opportunity at the investigation stage to respond to the evidence against him. The
Divisional Court dismissed the appeal, finding that the Statement of Allegations annexed
to the Notice of Hearing provided the details of the allegations, and the duty of fairness at
the investigative stage was “minimal’:

As to the first point, there is nothing in the present statute which requires
the Commission to consider the adequacy of the investigation before a
Notice of Hearing is issued. Section 11 of the Act authorizes the
Commission to appoint one or more persons to make an investigation
which occurred in this case. The fact that the Commission also enjoys a
general power to delegate by bylaw subject to the approval of the Minister
under s. 3.2 of the Act, does not, in our view, detract from the ability of
the Commission to appoint investigators under section 11. Investigators so
appointed are no longer mandated by the statute to report to the
Commission except when requested to do so.

The statutory scheme which has existed since 1994 differs significantly
from the schemes in existence when the Latimer and Malartic cases were
decided. Specifically, gone are the provisions which required “pre-charge
approval” by the Commissioners.

It is apparent that the 1994 amendments in general were intended to isolate
the Commissioners from the investigative and prosecutorial functions of
the Commission.

The duty of fairness is at this stage minimal. As Sharpe J. (as he then was)
noted in Glendale Securities Inc. v. OSC, [1996] O.J. No. 2861, the scope
for review of the act of issuing a Notice of Hearing while not wholly
immune from review is limited. A Court would be justified to intervene if
it were demonstrated that the Notice had been issued in bad faith, or for an
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improper purpose of [sic] that proceeding further would involve a failure
of natural justice — none of which is demonstrated on the facts before us.

As to the second point, in our view the Statement of Allegations annexed
to the Notice of Hearing provides the details of the allegations staff hope
to make out against the applicant, Gatti. The basis for the prosecution is
clearly set out, but remains to be proved. Again, as already indicated,
where the duty of fairness is minimal and there is no evidence of bad faith,
improper purpose, etc., there is no basis for this Court’s intervention.

(Gatti v. Ontario (Securities Commission), [2001] O.J. 1496 at paras. 4-5,
7-9 (“Gatti))

[227] In summary, we recognize that the factors set out in Baker and YBM (Gatti
Motion), and in particular, the nature of the decision being made, the individual’s
legitimate expectations, the nature of the investigation, its subject matter, and the
statutory provisions under which the Commission is acting, are all relevant when
assessing the degree of fairness owed to Finkelstein at the investigative stage.

The November Enforcement Notice

[228] Taking all the circumstances into account, we are of the view that the content of
the November Enforcement Notice was sufficiently particular to provide Finkelstein with
notice of pending allegations and to enable him to respond within the time provided by
Staff.

[229] In the first place, we find that Staff put Finkelstein on notice about their concerns
during the investigation and provided him with an opportunity to respond to potential
allegations. Finkelstein was interviewed twice by Staff. As highlighted above, he was
asked direct, pointed and specific questions concerning his conduct during the Finkelstein
Interviews. We note that Finkelstein made further submissions to us about Staff’s use of
the Finkelstein Interviews to assist them in discharging their duty of fairness to
Finkelstein. We consider those submissions at paragraphs 246 to 257 below.

[230] Second, we find that Larry was aware from November 3, 2010 that the November
Enforcement Notice was meant to pertain to all six Issuers. We accept Staff’s evidence in
the Handanovic Affidavit that, in a telephone conversation on November 3, 2010, Center
clarified with Larry that Staff were contemplating making allegations against Finkelstein
with respect to all six Issuers.

[231] Tt is also not disputed by the parties that Staff sent a letter to Finkelstein’s counsel
on November 5, 2010 confirming that Staff were inviting Finkelstein to respond and to
provide Staff with any information that he wished Staff to consider not only about
Masonite but also concerning his alleged conduct relating to the five other Issuers.

[232] Further, we were not provided with authority to support the statement at
paragraph 134 of the Finkelstein Factum that, in advance of the publication of the Notice
of Hearing, “Staff must provide the respondent with a meaningful summary of the
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allegations and evidence against him or her so that the individual can understand
sufficiently the nature and strength of the potential charges”. The citation for this
statement is Kelly McKinnon, Paul Le Vay, Owen M. Rees and R. Paul Steep,
“Effectively Challenging the Conduct of a Disciplinary Investigation”, a paper prepared
for a seminar by several lawyers which states that enforcement notices should set out “a
summary of the alleged violations that OSC staff believes has occurred, and giving the
respondent an opportunity to respond”.

[233] We note that, according to the Rules of Procedure, the disclosure of supporting
evidence is to be provided within a particular timeframe in advance of the hearing. There
are no specific disclosure obligations with respect to supporting evidence in advance of
the publication of the Notice of Hearing or Statement of Allegations.

[234] We also note that Azeff and Bobrow were provided with the same level of
particulars as Finkelstein received. In addition, Azeff and Bobrow were initially given a
similar timeframe to respond to the enforcement notices sent to them. They were initially
requested to provide any response to the notice by November 8, 2010. On November 8§,
2010, Staff communicated to counsel for Azeff and Bobrow by email that they were
prepared to extend the deadline to respond to the notice until November 10, 2010.

[235] In contrast, Finkelstein points to the fact that Miller was provided with an almost
four-month extension to respond to the Miller/Cheng Enforcement Notice sent to Miller,
as support for his argument that Staff fell below the requirements of the duty of fairness
with respect to himself. Finkelstein also acknowledges that the question of how much
time is adequate to respond to an enforcement notice is in part a fact-specific question. In
this connection, we received affidavit evidence that privileged discussions and
correspondence took place between Staff and Miller during this period.

The January Enforcement Notice

[236] The November Enforcement Notice delivered on November 3, 2010 related to
Legacy and IPC. However, the Amended Statement of Allegations issued on November
11, 2010 did not allege any unlawful conduct relating to these two Issuers. On January
10, 2011, Staff provided Finkelstein with a second Enforcement Notice, namely, the
January Enforcement Notice. Staff argue that the January Enforcement Notice gave
Finkelstein another opportunity to bring to the attention of Staff any circumstances which
may have influenced Staff’s decision to issue proceedings relating to the Legacy and IPC
transactions.

[237] The circumstances surrounding the January Enforcement Notice are somewhat
different because at the time that the January Enforcement Notice was delivered a
proceeding had already been commenced against Finkelstein for alleged tipping in
relation to four other Issuers. This was not a situation where allegations were being made
against a respondent for the first time.

[238] Further, the allegations relating to Legacy and IPC were additional incidents of
similar conduct already the subject of the Amended Statement of Allegations. The
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conduct alleged relating to Legacy and IPC in the January Enforcement Notice
demonstrated the same alleged pattern of conduct previously outlined in the Amended
Statement of Allegations as follows:

1. The Respondents, Mitchell Finkelstein (“Finkelstein), Paul Azeff
(“Azeff”) and Korin Bobrow (“Bobrow”) engaged in an illegal insider
tipping and trading scheme over the course of a four year period from
November 2004 to May 2007 (the “Relevant Period”).

2. During the Relevant Period, Finkelstein, who practices corporate law in
Toronto, sought out and acquired material, non-public information
concerning pending corporate transactions that he would communicate to
Azeft, in breach of section 76(2) of the Securities Act, R.S.0. 1990, ¢.S.5,
as amended (the “Act”).

13. During the Relevant Period, Finkelstein actively sought out and
acquired material, non-public information about potential corporate
transactions through his role as a lawyer at Davies either by:

(a) acting as counsel to reporting issuers on pending corporate
transactions; and/or

(b) by conducting searches on the documents management system at
Davies for material, non-public information related to pending
transactions for which he did not personally serve as counsel.

(Amended Statement of Allegations at paras. 1, 2, 13 and 14)

[239] In addition, as set out above at paragraphs 74 and 84 above, during the October
Interview, Staff put Finkelstein on notice that they were concerned about potential
tipping and trading in connection with six mergers and acquisitions, which included
Legacy and IPC. Staff presented Finkelstein with a list of the six transactions and their
announcement dates, and the list was made an exhibit to the examination. At the
beginning of the October Interview, Staff stated:

2 Q. The names on this list are the list, in fact, where there have been
mergers and acquisitions or where Davies has represented clients
involving with these deals. In every one of these occasions, we have
information that tells us that Paul Azeftf and his clients traded in advance
of the announcement date. I’ll walk through some of them here.

3 Q. Okay. So on this list, there’s only Masonite, Inn Vest [one of the
bidders for Legacy], and IPC that you represented?
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[Emphasis added]

[240] Finkelstein submits in the Finkelstein Factum at paragraph 110 that “despite
stating at the outset of the October 25, 2010 interview that Staff intended to ask Mr.
Finkelstein about issues surrounding IPC US and Legacy Hotels, in fact, Staff asked no
questions about those transactions”. We find that, during the October Interview, Staff
asked Finkelstein questions about his involvement in each of the six transactions and
Finkelstein confirmed that he worked on the Masonite, Legacy and IPC transactions. For
example, Staff asked the following questions about the IPC transaction:

245 Q. So we have nine Dynatec documents that you accessed in a
span of a little more than 24 hours. There’s five on the 18th, four on the
19th that you weren’t working on. You weren’t working on Dynatec. You
didn’t bill any hours to Dynatec, and you believe it was for purposes of
precedent value?

A. Again, I don’t recall specifically why I accessed them. I don’t recall
what 1 was working on at the time. I’'m familiar with, at least, one
transaction that I know I was working on which was a public M&A
transaction of which a number of these things would have had some
benefit to me. But do I have a specific recollection as to why I accessed
them at that particular time? The answer is [ don’t.

246 Q. That deal you were working on was I[PC?

A. That one was certainly ongoing at that time that I recall. I would have
to go back and look at my dockets as to whether there was other things or
potential deals. I don’t know. It’s tough to put it — I can’t recall
specifically why I look at every single document that I do.

313 Q. Were you working on IPC back in 2005, July?
A. I was working on IPC from the date that we took it public in...I don’t
remember the exact date, 2001.

[241] The Legacy and IPC transactions were referred to during the October Interview,
and at the conclusion of that interview, Staff reiterated that the conduct being investigated
related to all six Issuers which had been put to Finkelstein at the beginning of the October
Interview.

[242] Finkelstein’s concerns about the January Enforcement Notice as set out at
paragraph 109 of the Finkelstein Factum are that despite the lack of time pressure, Staff
required a response by January 21, 2011 and the notice “failed to provide any details or
description whatsoever about the alleged conduct in question or the factual basis for the
alleged violations”.

[243] However, we find that as a result of the interview process and the particulars set
out in the Amended Statement of Allegations, Finkelstein was aware that Staff were
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investigating a pattern of conduct alleged to be comprised of: (i) Finkelstein tipping
Azeff on transactions on which Davies was retained; (i1) communications between
Finkelstein and Azeff by telephone; and (iii) Azeff trading in the securities of the Issuers
shortly after such telephone communications.

[244] In the circumstances, the level of particulars provided to Finkelstein in the
January Enforcement Notice regarding Legacy and IPC as set out at paragraph 101 above
was sufficient to discharge any requirement to provide Finkelstein with notice of the
conduct which was at issue.

[245] While Staff requested a reply by January 21, 2011, the Amended Amended
Statement of Allegations was not issued until April 18, 2011 which afforded Finkelstein
almost three months in which to take steps with respect to the Enforcement Notice
provided.

iii. The Finkelstein Interviews

[246] The transcript of the August Interview, which is excerpted at paragraphs 68 and
69 above, shows that Finkelstein was asked specific questions that related directly to the
allegations ultimately made by Staff and was shown relevant exhibits.

[247] In light of the content of the August Interview, Finkelstein had full particulars of
the alleged conduct described in the November Enforcement Notice relating to Masonite
from the date of the August Interview on August 17, 2010. He did not first learn of the
particulars on November 3, 2010, as alleged by Finkelstein.

[248] Similarly, a review of the complete transcript of the October Interview and all of
the exhibits put to Finkelstein during the October Interview demonstrate that much of the
evidence regarding his alleged conduct described in the November Enforcement Notice
and subsequently in the Amended Statement of Allegations was disclosed to him during
the October Interview.

[249] As set out at paragraphs 74, 80 to 84 and 239 to 241 above, throughout the
October Interview, Staff provided their interpretation of the evidence for Finkelstein,
summarized the conduct being investigated and explained Staff’s concerns regarding his
conduct.

[250] Our reading of the interview transcripts (including the questions and answers
underlined at paragraphs 68 and 81 to 84 above) leads us to the conclusion that neither
Finkelstein nor his counsel could have doubted the nature of Staff’s interest in his
conduct. There were two interviews in which Staff provided Finkelstein with
explanations of Staff’s theory of the case against Finkelstein, specific and repeated
references to key pieces of evidence and opportunities to provide Staff with answers to
the pointed questions which were posed. While it may be a factor unique to this set of
circumstances, we note that Finkelstein was a corporate finance and mergers and
acquisitions lawyer at a prominent securities law firm and we think it reasonable to infer
that he would be familiar with the prohibitions against insider trading and tipping under
the Act. By the time the November Enforcement Notice was sent on November 3, 2010,
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Staff had informed Finkelstein in great detail about their concerns regarding his conduct.
Indeed, we note that counsel for Finkelstein characterized the October Interview as one in
which Staff “put accusation after accusation to Mr. Finkelstein”.

[251] However, Finkelstein argues that Staff cannot rely on information communicated
through interviews to discharge their duty of fairness to Finkelstein prior to the
publication of the Notice of Hearing. He submits that “There is no authority at the OSC
for Staff’s proposition that it can discharge its obligations under the Wells Process by
relying on investigatory interviews” and Staff “cannot...rely on the investigation to
satisfy its completely separate obligations to present clearly and fairly the nature of the
allegations against a potential respondent as part of the Wells Process”. According to
Finkelstein, it was the enforcement notice, and it can never be the interview process, that
triggers the “Wells Process”. He submitted to us that the enforcement notice is the only
triggering event which could be used to discharge Staff’s duty of fairness to a respondent.

[252] We were not provided with authority for the proposition that the enforcement
notice is the only vehicle by which Staff can discharge their procedural fairness
obligations. In our view, Staff’s investigation, including any investigatory interviews
conducted by Staff, can form part of the overall context in which a potential respondent
receives notice of pending allegations against him or her.

[253] For example, in YBM (Gatti Motion), discussed at paragraph 225 above, the
Commission found that correspondence between Staff and Gatti over a period of three
months during the “late phase” of the investigation satisfied Staff’s duty of procedural
fairness. The Commission held that during this process, “Staff gave [Gatti] the
opportunity to make written submissions and meet with Staff with the participation of his
counsel”. Accordingly, the process in that case “afforded [Gatti] a real opportunity to
present his case and have Staff consider it before issuing a Notice of Hearing naming
[Gatti]” (YBM (Gatti Motion), supra at p. 1966). Cases such as YBM (Gatti Motion),
affirmed by the Divisional Court in Gatti, indicate that some latitude is given to Staff in
Ontario as to how to fulfill notice requirements with respect to pending allegations.

[254] Our conclusion that the Finkelstein Interviews could form part of the notice of
pending allegations provided to Finkelstein by Staff is also consistent with Baker, which
indicates that the duty of fairness can be discharged in a variety of ways, depending on
how determinative the decision at issue is, how significant to the individual, what specific
procedures are required by the decision-makers’ governing statute and the legitimate
expectations of the individual involved.

[255] At the Motions Hearing, counsel for Finkelstein submitted that, following the
August Interview, Finkelstein was not aware of Staff’s intention to commence
proceedings:

Nothing on that date would have triggered any sense on Mr. Finkelstein’s
part that the Staff were interested — were doing anything other than trying
to figure out what had happened on Masonite.
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(Hearing Transcript dated November 10, 2011 at p. 90)

[256] We reject this submission. In the circumstances, including the fact that counsel for
Finkelstein asked Staff whether Finkelstein was a “person of interest” in August 2010
and that counsel asked Staff at the end of the August Interview to contact him prior to
commencing proceedings, we are unable to accept that Finkelstein was not aware of the
possibility, following the August Interview, that Staff were contemplating proceedings
against him.

[257] Counsel for Finkelstein further argued in oral submissions that the Finkelstein
Interviews could not serve as notice to Finkelstein because no section 11 order was ever
issued against him. In light of our finding that Finkelstein was aware from the Finkelstein
Interviews that Staff were investigating patterns of alleged tipping and trading by a
number of the Respondents, we find that the fact that Finkelstein was not named in a
section 11 order did not impair the process.

e. Conclusion on the Duty of Fairness

[258] We are satisfied that the U.S. “Wells Process” and its requirements do not apply
to OSC enforcement proceedings. While the case law has established that there is a duty
of fairness owed to a respondent during the investigative stage of a matter, it is clearly
distinguishable from the procedural fairness requirements at the adjudicative stage and
was described by the Divisional Court in Gatti as “minimal”.

[259] In this case, we are of the view that Staff discharged their duty of fairness and
afforded Finkelstein a degree of procedural protection by informing him of the nature of
the case against him in the Finkelstein Interviews and in Enforcement Notices and by
giving him an opportunity to provide an explanation of his conduct and provide
information to Staff prior to the issuance of the Amended Statement of Allegations.

[260] While Staff have acknowledged their practice of providing a potential respondent
with a final opportunity to bring to the attention of Staff any circumstances which may
influence Staff’s decision to issue a Notice of Hearing and a Statement of Allegations, we
accept that they retain a discretion, subject to the requirements of minimal procedural
fairness, to implement the practice in a variety of ways, and to take a variety of factors
into account, including the state of the investigation, the nature and type of allegations
and their seriousness (YBM (Gatti Motion), supra at p. 1966). While the November
Enforcement Notice may have been Finkelstein’s last opportunity to provide information
to Staff before the publication of the Notice of Hearing, it was preceded by other
opportunities. In our view, the process followed by Staff prior to the issuance of the
Notice of Hearing was fair.

3. Abuse of Process
a. Finkelstein’s Submissions

[261] In his Notice of Motion, Finkelstein states:
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The Commission abused its own process and breached its duty of fairness
to Mr. Finkelstein by failing to conduct a fair, meaningful and proper
Wells Process prior to the commencement of the proceedings against Mr.
Finkelstein. In acting as it did, the Commission wholly disregarded its
obligations of procedural fairness and due process owing to Mr.
Finkelstein.

[262] Finkelstein alleges that the conduct of Staff that amounted to an abuse of process
had a number of aspects. These are: (i) Staff’s delay in their investigation of his conduct;
(i1) Staff’s failure to conduct a “Wells Process” as a result of the pending limitation
period with respect to Masonite; and (iii) the improper use of interviews to both inform
Finkelstein of Staff’s allegations against him and to incriminate him.

i. Delay

[263] Finkelstein argues that the “extraordinary delay” in investigating him reduced the
time available for Staff to conduct a proper “Wells Process” and prevented him from
having sufficient time to respond. Finkelstein argues that it is Staff’s duty to plan and
carry out their investigation in order to ensure that sufficient time is allowed for a proper
“Wells Process”. In oral argument, counsel for Finkelstein reiterated that there were
“numerous and lengthy delays in the investigation” (Hearing Transcript dated November
10, 2011 at p. 55).

[264] Finkelstein argues that Staff were aware of suspicious trading in Masonite as early
as January 2005, within days or weeks of the announcement that Masonite made on
December 22, 2004. However, Staff did not take any further steps at that time to
investigate Finkelstein or anyone in respect of trading in shares of Masonite until August
2007, when they began investigating Miller.

[265] Finkelstein points to a number of what he characterizes as unexplained delays in
Staff’s investigation, including that (i) Staff did not request copies of Miller and Cheng’s
email records until November 2008, a delay of nine months from the time the file was
transferred to the Enforcement Branch in February 2008; (ii) Staff did not interview
Miller until August 11, 2009, a delay of over six months from the interview of Cheng on
February 6, 2009; (iii) Staff did not request Azeff’s email records until August 2009
although Staff had received information that Krantzberg had accounts with Azeff in
January 2009; and (iv) Staff did not interview Krantzberg until December 18, 2009, a
further four-month delay following the first interview of Miller on August 11, 2009.

[266] Further, Finkelstein asserts that Staff were aware of the connection between
Finkelstein and Azeff from and after the receipt of Azeff’s emails in September 2009,
and certainly by the date of the interview of Krantzberg in December 2009 in which Staff
put questions to Krantzberg about Finkelstein’s role in the Masonite transaction.
Finkelstein points out that Staff did not interview Bobrow and Azeff until February 2010
and did not approach Davies to make their first request for information until May 2010,
three months following the interviews of Bobrow and Azeff.
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ii. The “Wells Process” and the Limitation Period

[267] Finkelstein submits that Staff failed to conduct a proper “Wells Process” because
of both their self-induced investigative delays and the resulting pressing limitation period
in respect of Masonite. Finkelstein submits that Staff cannot rely on the pending
limitation period, of which they failed to be mindful and which was a circumstance of
their own making, to excuse the truncated “Wells Process”. Furthermore, the expiring
limitation period in respect of Masonite was entirely irrelevant to Finkelstein’s alleged
conduct in relation to the other Issuers referred to in the Notice of Hearing, but it
nevertheless significantly affected Staff’s handling of the enforcement notice process.
Specifically, there was a failure to provide a “clear and meaningful summary of the
evidence and allegations” against Finkelstein in those Enforcement Notices.

iii. The Finkelstein Interviews

[268] It is Finkelstein’s position that Staff’s conduct in the Finkelstein Interviews
constituted an abuse of process because the purpose of compelled interviews cannot be to
incriminate a person or to inform a person under investigation of the case that needs to be
met. Rather, the purpose is to elicit information from the investigated person to determine
whether the OSC ought to deliver an enforcement notice and, in turn, to issue a Notice of
Hearing.

[269] In oral argument, counsel for Finkelstein argued that the October Interview was
conducted for the purpose of incriminating Finkelstein and thereby violated Finkelstein’s
constitutional rights. In his submission, the appropriate reading of the Supreme Court of
Canada decision in Branch is that investigators can compel potential respondents to
answer questions related to broader inquiries that might be in the public interest but
cannot pose questions that could force interviewees to incriminate themselves. In
particular, he submitted that:

Branch says that the purpose of the interview has to be in furtherance of
the investigation, has to be investigatory in nature, because when you call
people into a room under the white lights and you put things to them — and
I’'m going to talk about some of the things that they put to Mr. Finkelstein,
some of them at the time three and five years old, and asked for immediate
responses to them. When you seek to incriminate somebody in that
environment you step outside the proper purpose of the compelled
interview under the Securities Act and you conduct the interview in a
manner which is inappropriate and unlawful. The interview has to be for
the purposes of the investigation, not for the purpose of incrimination.

(Hearing Transcript dated November 11, 2011 at pp. 118-119)

[270] Secondly, according to Finkelstein, the OSC has “double[d] down” in its abuse of
the investigative process by now claiming that the improper October Interview can be
seen as the means by which they disclosed their case to Finkelstein (Hearing Transcript
dated November 11, 2011 at p. 119). Counsel for Finkelstein submits that, if the case
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against Finkelstein is allowed to proceed, it will send a message to securities enforcement
defence lawyers that they should not advise clients to cooperate with OSC investigators.
In Finkelstein’s submission, “People will look at the Finkelstein case, and they will
say...you’re going to do a Finkelstein on us’” (Hearing Transcript dated November 11,
2011 at p. 140).

b. Staff’s Submissions

[271] Staff take the position that (i) there was no delay in investigating Finkelstein’s
conduct; (ii) it was not improper for Staff to have commenced proceedings close to the
limitation period; and (iii) Staff did not use the interviews improperly.

i. Delay

[272] It is Staff’s position that a review of the Handanovic Affidavit as well as the
Investigation Chronology clearly establish that there was no delay in investigating
Finkelstein’s conduct.

[273] According to Staff, the evidence relied upon makes it clear that the investigative
steps taken by Staff were guided by following the evidence, and that the evidence of
Finkelstein’s conduct did not emerge until 2010. In particular, they submit that the
evidence adduced by Staff demonstrates that:

(a) Staff’s investigation into Masonite commenced in August 2007, not in
January 2005;

(b) The investigation focused on the Toronto investment advisors, Miller and
Cheng and their families and clients for the entire year in 2008 and the first
part of 2009;

(c) The investigation expanded to include the Montreal investment advisors,
Azeff and Bobrow, in August 2009;

(d) Aczeff and Bobrow were interviewed in February 2010 and their answers to
undertakings were received in March 2010 and April 2010;

(e) Staff’s initial request for information from Davies was made in May 2010
and the investigation of Finkelstein was not complete in July 2010; and

(f) Staff requested and received key pieces of evidence relating to Finkelstein
up to the date of the November Enforcement Notice.

[274] Staff argue that the Investigation Chronology also demonstrates that many other
investigative steps were being taken concurrently with the investigation of Finkelstein.
Further, there were many requests for information made by Staff which may not have
ultimately resulted in key evidence, but which Staff still had to review and analyze once
received to determine their relevance. According to Staff, the Investigation Chronology
suggests that:
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(a) The Finkelstein Investigation Chronology, a second chronology presented to
us by Staff and defined at paragraph 7 above, demonstrates that Staff’s
investigation began focusing on Finkelstein in May 2010;

(b) Staff began receiving evidence from Davies in June 2010;

(c) Staff began receiving telephone records relating to Finkelstein and Azeff in
July 2010;

(d) No banking information or information from restaurants where Finkelstein
and Azeff are alleged to have met had been received by Staff at the time of
the
August Interview on August 17, 2010; and

(e) Relevant information was still being gathered between August 2010 and
November 2010.

[275] Staff submit that the extent of the investigation undertaken by them is also
illustrated by the Summary of Requests for Information and Interviews Conducted. This
summary shows that, between September 2007 and November 2010, Staff:

(a) Issued 60 summonses under section 13 of the Act;

(b) Issued 27 subsection 19(3) directions;

(c) Made 10 other requests for information;

(d) Interviewed 20 individuals; and

(e) Gathered and analyzed in excess of 500,000 documents.

ii. The “Wells Process” and the Limitation Period

[276] Staff submit that the length of the limitation period set out in section 129.1 of the
Act is a recognition that investigations into securities law breaches can be long and
complex. Further, in providing Staff with six years to commence a proceeding, the
Legislature recognized that in the course of investigating breaches of the Act, evidence of
conduct spanning several years could form the basis of a proceeding before the
Commission and the courts.

[277] The purpose of the Act is to protect investors and the capital markets from unfair,
improper or fraudulent practices, such as tipping. Staff submit that the Legislature clearly
intended that if Staff become aware of unfair, improper or fraudulent practices that
occurred up to six years previously, such conduct should be brought before the
Commission or the courts. Staff submit that there is nothing improper about commencing
a proceeding close to the expiry of the limitation period.
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iii. The Finkelstein Interviews

[278] Staff take the position that, through the Finkelstein Interviews, Finkelstein and his
counsel were informed of the specific alleged conduct which culminated in the delivery
of the November Enforcement Notice and the subsequent issuance of the Amended
Statement of Allegations. They argue that in light of the information that Finkelstein and
his counsel acquired during the interview process, the particulars and time provided to
respond to the Enforcement Notices were adequate in the circumstances of this case.

[279] Staff submit that the alleged purpose of an interview is not relevant to the
consideration of whether Finkelstein was, in fact, apprised of details of Staff’s concerns
through the interview process in this matter.

[280] Staff reject Finkelstein’s submissions concerning the restrictions on compelled
interviews which he argues are imposed by the Branch case. In response to the oral
arguments by Finkelstein’s counsel that Finkelstein’s constitutional rights were violated
by the October Interview, Staff take the position that “a fair reading of Branch is that the
right to not be incriminated is in other proceedings, such as criminal
proceedings...[Staff’s] reading of Branch is that incrimination and derivative use
immunity is proceedings outside that in which the interview occurs” (Hearing Transcript
dated November 11, 2011 at p. 143).

c. The Law

[281] In order to address the abuse of process arguments raised by Finkelstein with
respect to (i) Staff’s delay in investigating Finkelstein; (ii) Staff’s failure to conduct a
“Wells Process” due to pending limitation concerns; and (iii) the improper use of
compelled interviews by Staff, we find it necessary to review the law relating to (1) the
threshold requirements to establish abuse of process; (2) delay in pursuing proceedings;
and (3) the framework established for the conduct of interviews under Part VI of the Act.
We address each of these topics below.

(1) Abuse of Process

[282] To establish abuse of process, the moving party must demonstrate that the
proceedings (i) are oppressive or vexatious; and (ii) violate the fundamental principles of
justice underlying the community’s sense of fair play and decency. The criteria are
cumulative. In the leading case on abuse of process, R. v. Regan, [2002] 1 S.C.R. 297 at
para. 50, LeBel J. stated:

L’Heureux-Dubé¢ J. also acknowledged the existence of a residual category
of abuse of process in which the individual’s right to a fair trial is not
implicated. She described this category, which is invoked in the present
appeal, as follows in O ’Connor, at para. 73:

This residual category does not relate to conduct affecting
the fairness of the trial or impairing other procedural rights
enumerated in the Charter, but instead addresses the
panoply of diverse and sometimes unforeseeable
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circumstances in which a prosecution is conducted in such
a manner as to connote unfairness or vexatiousness of such
a degree that it contravenes fundamental notions of justice
and thus undermines the integrity of the judicial process.

L’Heureux-Dubé J. thus held that now, when the courts are asked to
consider whether the judicial process has been abused, the analysis under
the common law and the Charter will dovetail (see O ’Connor, at para. 71).
In this manner, while it acknowledged that the focus of the Charter had
traditionally been the protection of individual right [sic], the O’Connor
decision reflected and accommodated the earlier concepts of abuse of
process, described at common law as proceedings “unfair to the point that
they are contrary to the interest of justice” (R. v. Power, [1994] 1 S.C.R.
601, at p. 616), and as “oppressive treatment” (R. v. Conway, [1989] 1
S.C.R. 1659, at p. 1667). In an earlier judgment, McLachlin J. (as she then
was) expressed it this way:

...abuse of process may be established where: (1) the
proceedings are oppressive or vexatious; and, (2) violate
the fundamental principles of justice underlying the
community’s sense of fair play and decency. The concepts
of oppressiveness and vexatiousness underline the interest
of the accused in a fair trial. But the doctrine evokes as well
the public interest in a fair and just trial process and the
proper administration of justice. I add that I would read
these criteria cumulatively.

(R. v. Scott, [1990] 3 S.C.R. 979, at p. 1007)

[283] The burden is on the moving party to prove the abuse of process on a balance of
probabilities. A claim of abuse of process is necessarily fact specific as it expresses
society’s changing views about what is unfair or oppressive (R. v. D.(E.), [1990] O.J. No.
958 (C.A.) at para. 22).

[284] Meanwhile, as noted above, it is well established that investigative authorities, in
both the criminal and securities regulation contexts, determine the nature and the scope of
an investigation. The subject of the prosecution is entitled to the product of that
investigation but is not entitled to dictate its nature or scope. There is no duty requiring
the breadth of the investigation to be such that it satisfies a respondent (R. v. Darwish,
[2010] O.J. No. 604 (C.A.) at para. 39; and Xanthoudakis v. Ontario Securities
Commission, 2011 ONSC 4685 (Div. Ct.) at para. 66).

[285] Again as noted in the Supreme Court of Canada’s decision in R. v. Power, the
exercise of discretion to lay charges should not be the subject of review by the courts
except in very rare cases. The Supreme Court of Canada has recognized that discretion is
an essential feature of the criminal justice system (R. v. Beare, [1988] 2 S.C.R. 387 at p.
410). While the Criminal Code provides no guidelines for the exercise of discretion by
the police or prosecutors, the day-to-day operations of law enforcement and the criminal

64



justice system “depends upon the exercise of that discretion” (R. v. Beare, supra at p.
411). The existence of prosecutorial discretion does not offend the principles of
fundamental justice (R. v. Power, supra at para. 36, citing R. v. Beare, supra per La
Forest J). It is also well established that prosecutorial discretion must be exercised in the
public interest (R. v. Power, supra at para. 31 citing Donna C. Morgan, “Controlling
Prosecutorial Powers — Judicial Review, Abuse of Process and Section 7 of The Charter”
(1986-87), 29 Crim. L.Q. 15 at pp. 18-19).

[286] These principles were illustrated in the administrative law context in Re
Proprietary Industries Inc., [2005] A.S.C.D. No. 1045, aff’d, [2010] A.J. No. 1468
(A.B.C.A.) (“Proprietary Industries”), a decision of the Alberta Securities Commission,
where the respondents made a number of allegations concerning the conduct of an
investigation. The panel made the following findings:

We believe it is important that Staff be allowed a fair degree of discretion
in conducting investigations and presenting enforcement cases to the
Commission.

This conclusion is consistent with the approach taken by the courts in the
context of criminal law, exemplified by the following comments of
L’Heureux-Dubé J., for the majority, in R. v. Power, [1994] 1 S.C.R. 601
(at paras. 16-17):

...courts should be careful before they attempt to ‘second-
guess’ the prosecutor’s motives when he or she makes a
decision. Where there is conspicuous evidence of improper
motives or of bad faith or of an act so wrong that it violates
the conscience of the community, such that it would
genuinely be unfair and indecent to proceed, then, and only
then, should courts intervene to prevent an abuse of process
which could bring the administration of justice into
disrepute. Cases of this nature will be extremely rare.

Therefore, Staff’s conduct of an investigation and its subsequent conduct
of a hearing, including its determination of which witnesses to call, are
matters of prosecutorial discretion. It follows that however well (or
poorly) an investigation is carried out, and however competently Staff
present their case, it is not the function of a hearing panel, except in the
most egregious of circumstances, to enter into the investigative or
prosecutorial process or to substitute our opinions in these matters.

(Proprietary Industries, supra at paras. 111-113)
[287] In Gatti, the Divisional Court considered an abuse of process argument based on
an alleged failure to follow Commission procedure before commencing a proceeding. In

that case, the Divisional Court held that the scope of review of Staff’s decision to
commence a proceeding was limited:
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A Court would be justified to intervene if it were demonstrated that the
Notice had been issued in bad faith, or for an improper purpose of [sic]
that proceeding further would involve a failure of natural justice — none of
which is demonstrated on the facts before us.

(Gatti, supra at para. 8)
(2) Delay

[288] The specific issue of whether delay can constitute an abuse of process has been
considered in an administrative justice context. In Blencoe v. British Columbia (Human
Rights Commission), [2000] 2 S.C.R. 307 (“Blencoe”), the respondent before the British
Columbia Human Rights Commission brought a motion to stay the proceedings against
him, alleging that a delay of more than two years in processing the complaints against
him amounted to an abuse of process. The issuance of the proceeding forced Blencoe to
resign his position as a Cabinet minister and a member of his party’s caucus, and caused
humiliation and suffering to his family. He and his wife required medical care for severe
depression. Blencoe considered himself unemployable because of the outstanding
complaints (Blencoe, supra at paras. 17-18).

[289] In Blencoe, Bastarache J., writing for the majority, stated:

In order to find an abuse of process, the court must be satisfied that, “the
damage to the public interest in the fairness of the administrative process
should the proceeding go ahead would exceed the harm to the public
interest in the enforcement of the legislation if the proceedings were
halted” (Brown and Evans, supra, at p. 9-68). According to L’Heureux-
Dubé J. in Power, supra, at p. 616, “abuse of process” has been
characterized in the jurisprudence as a process tainted to such a degree that
it amounts to one of the clearest of cases. In my opinion, this would apply
equally to abuse of process in administrative proceedings. For there to be
abuse of process, the proceedings must, in the words of L’Heureux-Dubé
J., be “unfair to the point that they are contrary to the interests of justice”
(p. 616). “Cases of this nature will be extremely rare” (Power, supra, at p.
616). In the administrative context, there may be abuse of process where
conduct is equally oppressive.

(Blencoe, supra at para. 120)

[290] The Supreme Court held that the delay at issue did not amount to an abuse of
process. A finding of abuse of process required “actual prejudice of such magnitude that
the public’s sense of decency and fairness is affected” (Blencoe, supra at para. 133).

[291] In Mega-C Merits, the Commission has considered abuse of process on the
grounds of delay. Having examined the facts underlying the motion for a stay of
proceedings, the Commission found that no such grounds existed and dismissed the
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respondents’ motion for a stay of proceedings (See Mega-C Merits, supra at paras. 293-
300).

[292] We note that in the context of the Act, limitation periods are dealt with in section
129.1. In accordance with that section, the relevant limitation period runs from the date of
the occurrence of the last event on which the proceeding is based, not the date on which
Staff become aware of possible breaches of the Act.

[293] Section 129.1 of the Act states:

Except where otherwise provided in this Act, no proceeding under this Act
shall be commenced later than six years from the date of the occurrence of
the last event on which the proceeding is based.

[294] As noted at paragraph 87 above, the November Enforcement Notice refers to the
date of expiry of the relevant limitation period as November 16, 2010.

(3) The Law on the Conduct of Interviews under the Act

[295] Section 11 of the Act provides broad scope for the exercise of the Commission’s
investigation power. Subsection 11(1) of the Act states:

The Commission may, by order, appoint one or more persons to make
such investigation with respect to a matter as it considers expedient,

(a) for the due administration of Ontario securities law or the
regulation of the capital markets in Ontario; or

(b) to assist in the due administration of the securities or
derivatives laws or the regulation of the capital markets in
another jurisdiction.

[296] Section 13 of the Act allows an investigator appointed under section 11 to
summon and enforce the attendance of any person and to compel him or her to testify on
oath or otherwise, and to produce documents and other things. Subsection 13(1) of the
Act states:

A person making an investigation or examination under section 11 or 12
has the same power to summon and enforce the attendance of any person
and to compel him or her to testify on oath or otherwise, and to summon
and compel any person or company to produce documents and other
things, as is vested in the Superior Court of Justice for the trial of civil
actions, and the refusal of a person to attend or to answer questions or of a
person or company to produce such documents or other things as are in
his, her or its custody or possession makes the person or company liable to
be committed for contempt by the Superior Court of Justice as if in breach
of an order of that court.
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[297] As noted above, in Re X and A Co., the Commission discussed the provisions
relating to the Commission’s investigation powers in Part VI of the Act and specifically
section 17 of Part VI of the Act. The Commission noted that:

Section 17, unlike s. 127, is part of Part VI of the Act which has a narrow
purpose relating to investigations and compelled testimony. Accordingly,
the term “public interest” in s. 17 of the Act should be interpreted in the
context of Part VI of the Act: to enable the Commission to conduct fair
and effective investigations and to give those investigated assurance that
investigations will be conducted with due safeguards to those investigated,
thus encouraging their cooperation in the process.

(Re X and A Co., supra at para. 28.)

[298] The Commission in that case further described the functions and the limitations of
section 13 of the Act:

The power of compulsion in s. 13 of the Act is extraordinary. It gives the
Commission meaningful and powerful tools to use in its investigation of
matters. Part VI, however, has limitations and protections with respect to
confidentiality, and the possible use of compelled testimony. From this,
we discern that the public interest referred to in s. 17 relates to a balancing
of the integrity and efficacy of the investigative process and the right of
those investigated to their privacy and confidences, all in the context of
certain proceedings taken or to be taken by the Commission under the Act.

(Re X and A Co., supra at para. 31)

[299] Much of the case law interpreting the scope of section 13 of the Act has been
framed by the question of the applicability of Charter protection to investigations under
the Act. The issue of whether sections 7, 11 and 13 of the Charter apply to restrict the
testimony and evidence that may be compelled in connection with Commission
proceedings has been addressed by the Commission in Re Boock (2010), 33 O.S.C.B.
1589 (“Boock™).

[300] In Boock, the issue before the Commission was whether compelled testimony and
evidence obtained from Boock who was a respondent in a Commission administrative
proceeding, which evidence had been obtained for purposes of an investigation by the
SEC, should be disclosed to co-respondents in the Commission proceeding
notwithstanding an undertaking given by Staff to Boock that it would not be used by the
Commission or Staff in a Commission proceeding. One of the arguments raised by Boock
against such disclosure was that by compelling his testimony and evidence, and
permitting the use of that testimony and evidence in the Commission administrative
proceeding, Staff were forcing him to incriminate himself contrary to sections 7, 11 and
13 of the Charter and that this was fundamentally unfair.
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[301] On this question, the Commission drew a distinction between administrative
proceedings and quasi-criminal/criminal proceedings and noted that proceedings before
the Commission under section 127 of the Act are administrative proceedings:

The Supreme Court of Canada stated in Pezim that “it is important to note
from the outset that the [Securities Act] is regulatory in nature. In fact, it is
part of a much larger framework which regulates the securities industry
throughout Canada. Its primary goal is the protection of the investor, but
other goals include capital market efficiency and ensuring public
confidence in the system ...” (Pezim v. British Columbia (Superintendent
of Brokers), [1994] 2 S.C.R. 557).

This Proceeding is an administrative proceeding under section 127 of the
Act, not a criminal proceeding, or a quasi-criminal proceeding under
section 122 of the Act, in which penal sanctions may be imposed.

In Branch, the Supreme Court of Canada considered whether two officers
of a company could be compelled by the [British Columbia Securities
Commission] to give testimony. The officers argued that doing so violated
their privilege against self-incrimination under section 7 of the Charter. In
rejecting that argument, the Court emphasized the distinction between the
regulatory role of the [British Columbia Securities Commission] and the
objective of criminal prosecution. L’Heureux-Dubé¢ J., in her concurring
reasons, stated:

To recapitulate, although the distinction may often be
difficult to draw, courts must try to differentiate between
unlicensed fishing expeditions that are intended to unearth
and prosecute criminal conduct, and actions undertaken by
a regulatory agency, legitimately within its powers and
jurisdiction and in furtherance of important public purposes
that cannot realistically be achieved in a less intrusive
manner. Whereas the former may run afoul of s. 7 of the
Charter, the latter do not.

(Branch, supra, at para. 81.)
(Boock, supra at paras. 89-91)

[302] The Commission in Boock then held that compelling testimony and evidence in
connection with Commission administrative proceedings does not offend sections 7 and
11 of the Charter. The question is whether the “predominant purpose” of the interview is
to incriminate a respondent in a quasi-criminal or criminal proceeding:

In determining whether testimony and evidence can be compelled from a
person “the crucial question is whether the predominant purpose for
seeking the evidence is to obtain incriminating evidence against the person
compelled to testify or rather some legitimate public purpose” (Branch,
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supra, at para. 7). In Branch, the Court concluded that the [British
Columbia Securities Commission] compelled the relevant testimony for a
legitimate public purpose in regulating capital markets. Similarly in Brost
(C.A.) and Johnson v. British Columbia (Securities Commission) [1999]
B.C.J. No. 1885 (“Johnson (C.A.)”), the Alberta and British Columbia
Courts of Appeal affirmed, respectively, the admissibility of compelled
evidence in administrative hearings. The Commission has the same public
purpose to protect investors and regulate capital markets in this Province.
Staff is bringing this Proceeding in furtherance of those objectives.

The onus is on Boock to show that the purpose of the Compelled Evidence
was to “incriminate” him. The British Columbia Court of Appeal
addressed this issue in Johnson (C.A.):

Merely because a person is compelled to give information
that may be used against him at an administrative hearing
does not mean that he is “incriminating” himself, as Branch
makes clear ... The onus is on the applicant to show that the
purpose of the hearing is to incriminate him or gather
evidence that will be used to incriminate him, in a criminal or
quasi-criminal proceeding.

(Johnson (C.A.), supra, at para. 9.)

While we recognise that the sanctions that may be imposed by the
Commission in an administrative proceeding can have significant
regulatory and economic consequences to a respondent, those sanctions
are not penal in nature and no respondent can be incarcerated by the
Commission in the exercise of its jurisdiction under section 127 of the
Act. The Commission has concluded that “a hearing under section 127 of
the Act, including a hearing in which an administrative penalty is sought,
is fundamentally regulatory. It does not meet the ‘criminal by nature’
characterization of the offence” (Rowan, supra, at para. 40; see also R. v.
White, [1999] 2 S.C.R. 417).

It is clear that the predominant purpose for obtaining the Compelled
Evidence was to assist the SEC in an administrative and not a criminal
investigation. That purpose is apparent from the terms of the Section 11
SEC Order. Similarly, the question we are addressing is whether the
Compelled Evidence should be disclosed to the Co-Respondents for
potential use in this Proceeding....That use, however, would clearly be in
connection with a regulatory proceeding and not a criminal or quasi-
criminal proceeding.
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(Boock, supra at paras. 94-95, 97 and 100)

[303] The Commission observed that section 13 of the Charter provides use and
derivative use immunity in any subsequent criminal prosecution:

Section 13 of the Charter provides that a witness in any proceeding has
the right not to have any incriminating evidence so given used to
incriminate the witness in any other proceedings, except a prosecution for
perjury or for giving contradictory evidence. If the Compelled Evidence is
used in this Proceeding, Boock will have the benefit of use and derivative
use immunity in respect of any use of the Compelled Evidence in any
subsequent criminal prosecution, if one were to occur. The Commission
recognised this protection in Glendale where it stated:

No criminal or quasi-criminal proceedings are currently
pending against Parr, and we were advised by Ms. Blake,
counsel for Staff, that none are contemplated. Even if such
proceedings are hereafter commenced, section 13 of the
Charter will prevent evidence given by Parr in these
proceedings from being used to incriminate him in the
subsequent proceedings, and he will be entitled, under
section 7 of the Charter, to claim derivative use immunity.

(Glendale, supra, at 6287.)
(Boock, supra at para. 101)

[304] The Commission concluded that the use of Boock’s compelled evidence against
him in the Commission proceeding would not be unfair or contrary to the protection
against self-incrimination provided by sections 7, 11 and 13 of the Charter. Accordingly,
the Commission allowed the disclosure of Boock’s compelled evidence to the co-
respondents and held that “the Co-Respondents are entitled to make such use of the
Compelled Evidence in the hearing on the merits as they may propose, subject to the
overriding discretion of the Panel hearing the matter on the merits to decide on what basis
they will permit the use of the Compelled Evidence as evidence at that hearing” (Boock,
supra at para. 114).

d. Analysis
i. Delay

[305] As we noted above, there is some lack of clarity in the Investigation Chronology
with respect to the time Finkelstein became a “focus” of Staff’s investigation. It does
appear to be the case, however, that Staff first became aware of some connection between
Azeff and Finkelstein as a result of reviewing Azeff’s emails which Staff received in
September 2009, though Bobrow and Azeff continued to preoccupy Staff’s investigative
efforts until early 2010. We were shown evidence to demonstrate that Staff began
investigating Finkelstein actively, collecting telephone, banking and computer access
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records for him in June 2010. Most of the evidence on which Staff seek to rely to
establish an exchange of information between Finkelstein and Azeff was received from
external service providers, and was gathered commencing in June 2010.

[306] Meanwhile, Staff had a previous investigation into Masonite which was closed on
March 4, 2005. This circumstance does not constitute an extraordinary delay with respect
to the present proceedings. We accept the proposition that Staff had insufficient evidence
to proceed at that point.

[307] Even if we accepted that Staff were inefficient in pursuing their investigation of
Finkelstein’s alleged involvement once his name emerged in September 2009, any delays
were not material in light of the overall investigation and fall far short of an abuse of
process. This enforcement matter involved a complex and broad investigation of a
number of possible respondents in two cities. Staff have satisfied us that they followed
the evidence as it emerged and there is no allegation of bad faith with respect to the
conduct of the investigation.

[308] In our view, the OSC administrative proceeding against Finkelstein should not be
stayed because the evidence allegedly implicating Finkelstein in this matter only emerged
in a form satisfactory to Staff in the months leading to the expiry of a limitation period in
2010.

ii. The “Wells Process” and the Limitation Period

[309] We recognize that Staff are entitled to use discretion when conducting their
investigations and when exercising their discretion to commence a proceeding against
alleged wrongdoers in Ontario’s capital markets. As noted in Glendale Securities Inc. v.
Ontario (Securities Commission), [1996] O.J. No. 2861 (Ont. Ct. Gen. Div.) (leave to
appeal dismissed, [1996] O.J. No. 3454) at para. 5, the standard imposed on Staff’s
conduct in the course of an investigation is not higher than that imposed upon Crown
counsel in criminal proceedings, where no notice is provided to the accused that a
proceeding is going to be commenced (see also Proprietary Industries, supra at paras.
111-113).

[310] Finkelstein submits that the “truncated Wells Process” was the result of
investigative delays and the impending limitation period. We have considered the
circumstances that led to the delivery of the November Enforcement Notice and have
concluded that the process followed by Staff was adequate for the purposes of satisfying
procedural fairness requirements. As indicated at paragraphs 258 to 260 above, we do not
find that there was a failure of natural justice in the circumstances of this case.

[311] An abuse of process may be found in circumstances in which a prosecution is
conducted in such a manner as to connote unfairness or vexatiousness of such a degree
that it contravenes fundamental notions of justice, undermining the integrity of the
judicial process (R. v. Regan, supra at para. 50). We do not find that any of these
circumstances are present in this case. Staff’s actions in the face of the looming expiry of
the limitation period were not oppressive and did not violate fundamental principles of
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justice. Ultimately, Staff initiated the proceeding against Finkelstein within the time
permitted by the Act.

[312] Further, we note that Finkelstein was given some time to respond to the
November Enforcement Notice. On November 3, 2010, Finkelstein was initially given
five days, until November 8, 2010, to respond to the November Enforcement Notice. The
initial response period was subsequently extended for two additional days, until
November 10, 2010. Staff’s conduct in this regard does not reach the threshold of being
oppressive or vexatious and does not violate the fundamental principles of justice. In light
of this, we do not find that an abuse of process occurred.

iii. The Finkelstein Interviews

[313] With respect to Finkelstein’s submissions in support of his position that the
October Interview violated his Charter rights, we reject Finkelstein’s interpretation of the
Branch decision, based on our analysis and endorsement of the Boock decision above.
The law does not prevent the use of interview testimony against respondents in
administrative proceedings, but it cannot be gathered predominantly for the purpose of
incrimination in criminal or quasi-criminal proceedings.

[314] Finkelstein also alleges that it is an abuse of process for Staff to suggest that they
can use compelled interviews with potential respondents as a mechanism for providing
those respondents with notice about impending allegations.

[315] Staff did not specifically advise Finkelstein during either of the Finkelstein
Interviews that they intended to commence proceedings against him. Nor did they
suggest during the Finkelstein Interviews that they were discharging “their obligations
under the Wells Process” by disclosing information to Finkelstein during the Finkelstein
Interviews. Finkelstein argues that Staff have a broad discretion about what information
they choose to include, and importantly, not include in an interview, so that it would be
inconsistent for Staff to use the interviews to satisfy any enforcement notice obligations.

[316] In particular, Finkelstein argues that the fact that Staff asked no questions of
Finkelstein in relation to Legacy and IPC in either of the Finkelstein Interviews, yet
included them in the Amended Amended Statement of Allegations “exposes the inherent
flaw and inconsistency in Staff’s position”. Finkelstein further points out that persons
who are interviewed cannot be expected to approach Staff voluntarily following the
interview “when that individual does not even know whether it is Staff’s intention to
commence proceedings”, since that intention only becomes clear with the delivery of an
enforcement notice.

[317] In a context in which there is no specific statutory formulation of a notice
requirement, we find that it is not an abuse of process for Staff to suggest that they
partially satisfied the fairness requirements imposed on them in the course of their
interview of Finkelstein. The Divisional Court in Gatti endorsed the proposition that, in
the absence of evidence of bad faith, improper purpose or a failure of natural justice,
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there was limited scope for review of Staff’s conduct. No such evidence was presented to
us.

[318] As discussed at paragraphs 250 and 256 above, we find it difficult to accept that
Finkelstein could not have deduced the nature or implications of the allegations Staff
were concerned about from the questions Staff put to him in the Finkelstein Interviews.
In this case, the Finkelstein Interviews are clearly part of the context in which Finkelstein
later received the Enforcement Notices. It is clear from reviewing the transcripts of the
Finkelstein Interviews that the subject matter of the Enforcement Notices provided to
Finkelstein did not come “out of the blue”. As noted above, although it is clear that Staff
spent far less time asking about the Legacy and IPC transactions during the Finkelstein
Interviews, we reject the submission that Staff asked Finkelstein no questions about
Legacy and IPC.

[319] In summary, upon reviewing the transcripts of the Finkelstein Interviews along
with the text of the Enforcement Notices against the background of the criteria to be
satisfied in order to find that an abuse of process has occurred, we find that the position
Staff advance with respect to the compelled interviews is not oppressive or vexatious and
does not violate “the fundamental principles of justice underlying the community’s sense
of fair play and decency” (R. v. Regan, supra at para. 50).

e. Conclusion

[320] In light of the foregoing, we do not find that there was an abuse of process in this
matter. The threshold for finding an abuse of process as established by the relevant case
law is extremely high and the conduct of Staff at issue here does not meet this threshold.
It was not oppressive or vexatious and this is not one of the “extremely rare” situations in
which an abuse of process should be found. We are not satisfied that this case meets the
test articulated in Blencoe whereby “the damage to the public interest in the fairness of
the administrative process should the proceeding go ahead would exceed the harm to the
public interest in the enforcement of the legislation if the proceedings were halted”
(Blencoe, supra at para. 120).

[321] Although the issuance of the Notice of Hearing and Amended Statement of
Allegations resulted in prejudice to Finkelstein, this prejudice is not prejudice “of such
magnitude that the public’s sense of decency and fairness is affected” (Blencoe, supra at
para. 133). Blencoe held that “some amount of stress and stigma attached to the
proceedings must be accepted...when dealing with the regulation of a business,
profession, or other activity” (Blencoe, supra at para. 96). Further, any prejudice suffered
is not irremediable in that Finkelstein may be able to restore his reputation if Staff are
unable to prove the allegations against him on a balance of probabilities at the Merits
Hearing.

[322] There is no evidence on this motion that the conduct of Staff in their
investigation, the provision of the Enforcement Notices or the issuance of a Notice of
Hearing and the Amended Statement of Allegations against Finkelstein was prompted by
bad faith or an improper motive or purpose. We accept that there is considerable
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complexity involved in uncovering material that would be required to substantiate the
allegations in this matter, including the review of over 500,000 documents, investigations
of relationships among multiple potential respondents and analysis of trading patterns.
Nor do we find that the conduct of Staff during the Finkelstein Interviews amounted to an
abuse of process.

4. The Test for Granting a Stay

[323] As set out above, we did not find any grounds which would justify us considering
the test for granting a stay of proceedings in this case.

[324] However, given the significance of the issues raised by the Stay Motion, we
consider it helpful to turn our minds to the issue of whether a stay would have been the
appropriate remedy in the event that we had found such grounds.

a. Positions of the Parties
i. Finkelstein’ Submissions

[325] Finkelstein submits that where there has been an abuse of process, a stay of
proceedings is the appropriate remedy in two categories of cases: (i) when the impugned
conduct will affect the fairness of the hearing; or (ii) when the impugned conduct will
bring the administration of justice into disrepute.

[326] According to Finkelstein, it is the second, or “residual”, category of cases that is
at issue on this Stay Motion. Under the residual category, the Supreme Court of Canada
confirmed in R. v. O’Connor, [1995] 4 S.C.R. 411 (“O’Connor”) at para. 75 that a court
will grant a stay when:

(a) The prejudice caused by the abuse in question will be manifested,
perpetuated or aggravated through the conduct of the trial, or by its
outcome; and

(b) No other remedy is reasonably capable of removing that prejudice.

[327] Finkelstein points out that the reason the court will grant a stay of proceedings in
this second category of cases is not because the hearing itself may be unfair, but because
continuing with the proceedings would violate fundamental principles of justice and
undermine the community’s sense of fair play and decency. Indeed, granting the stay in
these cases “is the manifestation of the court’s disapproval of the state’s conduct...In this
way, the benefit to the accused is really a derivative one” (R. v. Mack, [1988] 2 S.C.R.
903 at para. 78).

[328] As L’Heureux-Dubé J. explained in O’Connor, a stay of proceedings in these
circumstances:

...addresses the panoply of diverse and sometimes unforeseeable
circumstances in which a prosecution is conducted in such a manner as to
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connote unfairness or vexatiousness of such a degree that it contravenes
fundamental notions of justice and thus undermines the integrity of the
judicial process.

(O’Connor, supra at para. 73)

[329] As the Supreme Court of Canada held in R. v. Regan, there are two types of cases
which fall within the residual category: (i) those in which the stay will provide a
“prospective” remedy that will be of benefit to society as a whole; and (ii) those
“exceptional” or “relatively very rare” cases in which “the past misconduct is ‘so
egregious that the mere fact of going forward in the light of it will be offensive™ (R. v.
Regan, supra at para. 55). Finkelstein submits that, for the reasons described below, the
present case falls within the type of case where the stay will have a prospective and
lasting benefit.

[330] Finkelstein submits that the OSC has expressly recognized that it has the authority
to grant a stay of proceedings where the proceedings are unfair to the point that they are
contrary to the interest of justice (Re Glendale Securities Inc., (1996) 19 O.S.C.B. 3874 at
p. 3877).

[331] It is Finkelstein’s position that proceeding to a hearing will aggravate the harm
already suffered by him. Because of the OSC’s failure to provide him with a meaningful
“Wells Process”, Finkelstein lost the opportunity to prevent or at least mitigate the
serious reputational harm that resulted from the publicity attracted by the Notice of
Hearing and the Amended Statement of Allegations. This harm would only be aggravated
if a hearing were to proceed, as it would inevitably attract renewed media interest,
compounding the prejudice to Finkelstein.

[332] Finkelstein argues that granting a stay in this matter would send a strong message
to Staff that an individual’s right to a proper and meaningful “Wells Process” must be
respected. As the OSC has affirmed, providing persons who are under investigation with
appropriate safeguards is not only beneficial to these individuals but also furthers the
OSC’s mandate by encouraging persons subject to investigation to cooperate with Staff,
which will presumably lead to more efficient and more effective investigations. In this
sense, the stay will not simply remedy the wrong done in this case, but also ensure lasting
prospective benefits.

[333] Finally, Finkelstein takes the position that there is no ability in the present case to
repair or remedy Staff’s abuse of process. Rather, once the Notice of Hearing and the
Amended Statement of Allegations were issued against him, Finkelstein lost permanently
and irremediably the fundamental right to a fair and just “Wells Process” and thereby the
ability to protect against damage to his personal and professional reputation, which has
been forever tarnished.

[334] According to Finkelstein, this is therefore one of the “clearest of cases” where a
stay must be granted.
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ii. Staff’s Submissions

[335] Staff submit that there was no abuse of process in this case. The threshold for
finding an abuse of process is extremely high and Staff’s conduct at issue on this Stay
Motion fails to meet this required threshold. The conduct of Staff was not “oppressive or
vexatious” and this is not one of the “extremely rare” cases when an abuse of process
should be found.

[336] Staff further submit that the harm to the public in not having this matter heard on
the merits far outweighs any alleged damage to the public interest in the fairness of the
administrative process. Staff submit that the public’s “sense of decency and fairness”
would be affected if this matter does not get heard on the merits.

[337] In response to Finkelstein’s allegation that the only remedy for the abuse of
process which he has suffered is a stay of proceedings with prejudice to Staff’s right to
commence a fresh proceeding, Staff point out that a stay remedy is only one remedy for
an abuse of process, but the most drastic one: “‘that ultimate remedy’...It is ultimate in
the sense that it is final. Charges that are stayed may never be prosecuted; an alleged
victim will never get his or her day in court; society will never have the matter resolved
by a trier of fact” (R. v. Regan, supra at para. 53).

[338] Staff submit that if a stay is granted, Staff’s allegations against Finkelstein will
never be brought to a hearing on the merits and Staff’s allegations will never be subjected
to adjudication which, they submit, would not be in the public interest.

b. Law and Analysis

[339] A stay of proceedings will only be granted as a remedy for abuse of process when
the very high threshold of the “clearest of cases” is met. In particular, a stay of
proceedings will only be appropriate when the two criteria enumerated in O’Connor are
met, namely that (a) the prejudice caused by the abuse in question will be manifested,
perpetuated or aggravated through the conduct of the hearing or by its outcome; and (b)
no other remedy is reasonably capable of removing that prejudice (O 'Connor, supra at
para. 75).

[340] The first criterion is critically important and reflects that a stay of proceedings is a
prospective remedy:

A stay of proceedings does not redress a wrong that has already been
done. It aims to prevent the perpetuation of a wrong that, if left alone, will
continue to trouble the parties and the community as a whole in the
future....The mere fact that the state has treated an individual shabbily in
the past is not enough to warrant a stay of proceedings...There may be
exceptional cases in which the past misconduct is so egregious that the
mere fact of going forward in the light of it will be offensive. But such
cases should be relatively rare.
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(Canada (Minister of Citizenship and Immigration) v. Tobiass, [1997] 3
S.C.R. 391 (“Tobiass™) at para. 91; and R. v. Regan, supra at para. 55)

[341] A stay of proceedings is tantamount to an acquittal in that it effectively brings the
proceedings to a final conclusion in favour of the accused (R. v. D.(E.), supra at para.
22). Therefore, a stay should be granted where “compelling an accused to stand trial
would violate those fundamental principles of justice which underlie the community’s
sense of fair play and decency” and where the proceedings are “oppressive or vexatious”
(R. v. Regan, supra at para. 210).

[342] InR.v. D.(E.), supra at paras. 22 and 23, the Court of Appeal stated:

A stay of proceedings is tantamount to an acquittal in that it effectively
brings the proceedings to a final conclusion in favour of the accused (R. v.
Jewitt, [1985] 2 S.C.R. 128....The facts upon which a finding of abuse of
process is based are critical (R. v. Young, supra, p. 551 O.R., p. 32
C.C.C.). The burden is on the accused to prove the abuse of process on a
balance of probabilities (R. v. Miles of Music Ltd., supra). The accused
must show that allowing the state to proceed against him would violate the
community’s sense of fair play and decency or that his trial would be an
oppressive proceeding. A claim of abuse of process is necessarily fact
specific as it expresses society’s changing views about what is unfair or
oppressive. In Re Potma and R. (1983), 41 O.R. (2d) 43...(C.A.) [leave to
appeal to S.C.C. refused (1983), 41 O.R. (2d) 43n...], Robins J.A., at p. 52
O.R...said:

“Fundamental justice”, like “natural justice” or “fair play”,
is a compendious expression intended to guarantee the
basic right of citizens in a free and democratic society to a
fair procedure. The principles or standards of fairness
essential to the attainment of fundamental justice are in no
sense static, and will continue as they have in the past to
evolve and develop in response to society’s changing
perception of what is arbitrary, unfair or unjust.

A finding of abuse of process requires a delicate balancing of rights and
interests, not in the abstract, but in the context of society’s changing
perception of what is fair and just. Here, the trial judge held that it was
offensive to the principles of fair play and decency to allow the
complainants to change their minds three years after the police had
informed the accused that charges would not be laid. More specifically, he
held that it was unfair to allow the complainants to change their minds
when the accused had heeded the police warning not to contact them.

[343] In R. v. Power, the Supreme Court of Canada held that a stay of proceedings for
abuse of process should only be granted in the “clearest of cases” which “[amount] to
conduct which shocks the conscience of the community and is so detrimental to the
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proper administration of justice that it warrants judicial intervention”. This requires
“overwhelming evidence that the proceedings under scrutiny are unfair to the point that
they are contrary to the interest of justice” (R. v. Power, supra at paras. 10-12; and Re
Glendale Securities Inc., supra at p. 3877).

[344] Finkelstein alleges that Staff improperly sent the Enforcement Notices without
providing sufficient time or particulars to enable him to respond, and the conduct
associated with the issuance of proceedings was an abuse of process. We found above
that Staff’s conduct was not improper and certainly does not meet the threshold of
improper conduct described by the case law as “oppressive” or “vexatious” so as to
justify the drastic remedy of a stay of proceedings.

[345] Finkelstein has failed to demonstrate that this is one of those “clearest of cases”
which would justify a stay. Staff’s conduct in providing Finkelstein with eight days to
respond to the November Enforcement Notice, after two in-depth interviews, cannot be
said to “[shock] the conscience of the community” and be “so detrimental to the proper
administration of justice that it warrants judicial intervention”. Further, in contrast to R. v.
Mack, we are of the view that the “maintenance of public confidence in the legal and
judicial process” does not require the granting of a stay in this case (R. v. Mack, supra at
para. 78).

[346] The prejudice asserted by Finkelstein appears to be reputational damage caused
by the issuance of the proceedings against him. Finkelstein is seeking to stay the
proceedings based on the prior conduct of Staff. Further, reputational damage has been
found not to be an abuse of process which merits the granting of a stay:

One must also remember that the humiliation flowing from properly laid
charges, while unpleasant, is not an abuse of process.

(R. v. Regan, supra at para. 107)

[347] We are unable to conclude that the issuance of allegations gives rise to irreparable
reputational harm. In Xanthoudakis v. Ontario Securities Commission, [2009] O.J. No.
1873 (“Xanthoudakis (2009)”), the appellants sought to stay Commission proceedings
pending the appeal of a 2009 Commission decision refusing to stay the proceedings. The
appellants alleged they would suffer irreparable harm to their reputations if adverse
findings were made against them. The Divisional Court held:

While it is a reasonable inference that reputations could be affected by
adverse findings on the merits given the nature of the allegations, the
nature and extent of that harm is speculative: Noble v. Noble, [2002] O.J.
No. 4997 at para. 16 (S.C.J.). Such an argument — based solely on the
nature of the allegations — would mean that any professional conduct or
regulatory proceeding based upon integrity or wrongdoing would
automatically qualify as irreparable harm. The impact upon reputation of
any adverse findings, as well as the issue of bias, can be fully and
appropriately dealt with in this court on appeal.
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(Xanthoudakis (2009), supra at para. 26)

[348] The oral submissions made by counsel for Finkelstein at the Motions Hearing also
raised the issue of whether Finkelstein suffered prejudice because he was deprived of a
“second channel”, which counsel for Finkelstein described as “without-prejudice
communications, settlement discussions with Staff, with a view to determining whether
or not you can come to a resolution of a matter prior to the issuance of a notice of
hearing” (Hearing Transcript dated November 10, 2011 at p. 27). In this regard, we
received no information as to whether attempts to settle this matter ever took place and,
accordingly, it would be inappropriate for us as a panel to speculate on this issue.

[349] With respect to the second criterion to consider when determining whether a stay
is the appropriate remedy (that no other remedy is reasonably capable of removing the
prejudice), we find that Finkelstein has failed to demonstrate that no other remedy is
reasonably capable of removing the prejudice.

[350] Indeed, any reputational damage that has been caused to Finkelstein will not be
cured by the granting of a stay. Finkelstein will have the opportunity to present a full
defence at the Merits Hearing and any damage to Finkelstein’s reputation can potentially
be mitigated by successfully defending against the allegations set out in the Amended
Amended Statement of Allegations at the Merits Hearing.

[351] Where there is uncertainty as to whether an abuse is sufficient to warrant the
remedy of a stay, a third criterion is then considered. This is the stage where the trier of
fact balances the interests of granting a stay against the interest that society has in holding
a hearing to have a final decision on the merits.

[352] In R. v. Regan, supra at para. 57, the Supreme Court stated:

Finally, however, this Court in Tobiass instructed that there may still be
cases where uncertainty persists about whether the abuse is sufficient to
warrant the drastic remedy of a stay. In such cases, a third criterion is
considered. This is the stage where a traditional balancing of interests is
done: “it will be appropriate to balance the interests that would be served
by the granting of a stay of proceedings against the interest that society
has in having a final decision on the merits”. In these cases, “an egregious
act of misconduct could [never] be overtaken by some passing public
concern [although]...a compelling societal interest in having a full hearing
could tip the scales in favour of proceeding” (Tobiass, at para. 92).

[353] In Re Mega-C Power Corp. (2010), 33 O.S.C.B. 8245 (“Mega-C (2007)”) at para.
76, the Commission stated:

In addition, before a stay can be granted, it is necessary to balance the
interests of granting a stay against the interest that society has in holding a
hearing to have a final decision on the merits (R. v. Regan, supra at para.
57; and Regina v. E.D. (1990) 57 C.C.C. (3d) 151 at para. 23).
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[354] As noted in Regan and Tobiass, in certain cases, where it is unclear whether the
abuse is sufficient to warrant a stay, a compelling societal interest in having a full hearing
could tip the scales in favour of proceeding (Tobiass, supra at para. 92).

[355] Although the allegations against Finkelstein may ultimately not be sustained by
Staff, there is a compelling public interest in effective enforcement of insider trading and
tipping prohibitions which, in our view, outweighs the interest of Finkelstein in obtaining
the remedy of a stay on the grounds that he did not have enough time or particulars to
respond to the Enforcement Notices.

c. Conclusion

[356] In light of the serious allegations of insider trading and tipping in this matter, we
believe that the harm to the public in not having this matter heard and adjudicated on the
merits outweighs any alleged damage to the public interest in the fairness of the
administrative process caused by Staff’s actions with respect to the Enforcement Notices.

B. THE PREMATURITY MOTION
1. The Issue

[357] The issue before the Commission on this cross-motion is whether Finkelstein’s
Stay Motion ought to be adjourned until the Merits Hearing, to be dealt with at the
discretion of the Merits Hearing panel.

2. Positions of the Parties
a. Staff’s Submissions

[358] Itis Staff’s position that the Stay Motion is premature. Staff seek an order that the
Stay Motion be heard and determined at the Merits Hearing. Alternatively, in the event
that the panel chooses to hear the Stay Motion prior to the Merits Hearing, Staff seek an
order dismissing the Stay Motion on the grounds of prematurity, without prejudice to
Finkelstein’s right to renew his Stay Motion at the Merits Hearing, to be dealt with at the
discretion of the Merits Hearing panel.

[359] Staff argue that the courts in the criminal and administrative law context
(including securities regulation) have consistently held that motions such as the Stay
Motion ought to be heard within the context of the hearing or trial. Further, the case law
has repeatedly held that a trier of fact should not address a stay motion in isolation
because a complete factual foundation is essential for a proper determination of the issue.
According to Staff, the case law is clear that the Commission must defer the decision to
assess the degree and extent of alleged prejudice to the respondent of proceeding with
this matter in the context of the evidence as a whole.

[360] Staff submit that the Commission must hear and weigh all of the evidence Staff
obtained in the investigation to make findings in response to Finkelstein’s allegations
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about unfairness and abuse of process. To do otherwise would result in a decision based
on an incomplete factual record.

[361] Staff take the position that the evidence on which they rely in response to the Stay
Motion will not be unique or distinct from the evidence to be tendered at the Merits
Hearing. Therefore, hearing the Stay Motion as a pre-hearing motion, prior to the Merits
Hearing, would not be an efficient use of the tribunal’s resources and would not be the
most expeditious and cost-effective method to make a determination with respect to the
Stay Motion.

[362] Staff submit that seeking the extreme relief of a stay of proceedings is a factor
which points towards deferring the motion to the hearing on the merits (Mega-C (2007),
supra at para. 72). The Ontario Court of Appeal has also emphasized that a motion for a
stay should normally be decided after the trial is completed and once all of the relevant
evidence has been adduced (R. v. Dikah, [1994] O.J. No. 858 (C.A.) at para. 34; R. v.
Frangois (1993), 15 O.R. (3d) 627 (C.A.) at p. 629; and Mega-C (2007), supra at para.
76). Staff submit that in light of the extraordinary remedy sought by Finkelstein, the
Merits Hearing panel must consider all of the relevant evidence before making any
findings.

[363] The Supreme Court of Canada has held that, with rare exceptions, a trial judge is
empowered to reserve on any application until the end of the case (R. v. DeSousa, [1992]
2 S.C.R. 944 at para. 17).

[364] In applying the principles enunciated by the Supreme Court, the courts have
repeatedly held in a wide variety of circumstances that motions for a stay due to abuse of
process should be reserved until the end of trial. Staff referred us to a number of relevant
cases. They include cases in which:

(a) Investigatory misconduct was alleged to have arisen through the use of and
payment to an undercover agent to surreptitiously obtain evidence from the
accused (R. v. Dikah, supra);

(b) The investigating police officers intentionally delayed charging an accused
with criminal offences for 13 months due to their workload, but where no
finding of bad faith or oblique motive was made (R. v. Francois, supra); and

(c) Lost evidence was alleged to have infringed an accused’s right to full
answer and defence (R. v. La, [1997] 2 S.C.R. 680; and R. v. Foster, [2001]
N.B.J. No. 163 (N.B.C.A))).

[365] Staff also referred us to R. v. Lawrence, where the accused brought an application
to stay the proceedings due to delay and on the basis that the conduct of the police
investigation amounted to abuse of process and a violation of their Charter rights. Despite
finding that the investigation was an abuse of process, the court deferred a decision on the
stay motion until the conclusion of the case for the Crown in order to determine the
extent of the prejudice in the circumstances of the case. At trial, Halley J. held that the
prejudice to the applicants caused by the abuse of process fell short of the magnitude
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required for a stay of proceedings (R. v. Lawrence, [2006] N.J. No. 343 (Nfld. Sup. Crt. —
T.D.) at paras. 27, 32, 38-39; and R. v. Lawrence, [2006] N.J. No. 344 (Nfld. Sup. Crt. —
T.D.) at paras. 1-2 and 8).

[366] Staff also rely on Mitchell v. Ontario (Securities Commission), [1998] O.J. No.
1537 (Div. Crt.) (“Mitchell”). Mitchell involved a judicial review of decisions made by
the Commission, including a decision not to stay the proceedings. In that case, the
Divisional Court held that even where the matters are not criminal in nature and do not
raise constitutional issues, the policy considerations of not fragmenting proceedings by
interlocutory motions and discouraging constitutional adjudication without a factual
foundation are nevertheless apt when dealing with judicial review of an administrative
tribunal decision. Staff submit that these policy considerations are also applicable when
considering preliminary motions before the Commission (Mitchell, supra at paras. 5 and
6).

[367] Staff further submit that the Commission has generally taken the position that
stays are an extraordinary remedy and a panel should wait until the end of the hearing to
make a determination regarding a stay (Mega-C (2007), supra at para. 80; and Re
Deutsche Bank Securities Ltd. (2011), 34 O.S.C.B. 10333 (“Deutsche Bank’) at para.
73).

[368] In one of the stay motions brought in the Mega-C matter, the moving parties
alleged a series of circumstances that, together, raised issues about Staff’s conduct of the
investigation and proceeding. The moving parties alleged that Staff’s conduct was
improper and threw the Commission’s process into disrepute (Re Mega-C Power Corp.
(2010), 33 O.S.C.B. 8285 (“Mega-C (2008)”) at paras. 5 and 6). In dismissing the
motion, the Commission noted that it had been presented with submissions based on
limited affidavit evidence, without the benefit of hearing the evidence directly from the
witnesses and the opportunity to assess that evidence in the factual context of the hearing
on the merits. The Commission held that the opportunity to assess the evidence in the
context of a hearing on the merits was “necessary since questions of credibility, the
propriety of the conduct of Staff and the integrity of the Commission as a whole are at
issue” (Mega-C (2008), supra at para. 11).

[369] In Re Belteco Holdings Inc. (1997), 20 O.S.C.B. 2921 (“Belteco’), the respondent
brought a motion before the Commission seeking a dismissal of the allegations due to
systemic bias reflected in a lack of procedural fairness, lack of good faith in all aspects of
the investigation and abuse of prosecutorial discretion. The Commission dismissed the
application relating to systemic bias and found that the facts fell short of abuse of
process. The Divisional Court, affirming this decision, allowed the applicant to renew the
application as the hearing proceeded should new facts arise (Belteco, supra at paras. 3.02,
3.14 and 3.15; Mitchell, supra at para. 8).

[370] In Re Glendale Securities Inc., Louis Shefsky brought a motion for a stay of
proceedings, in part, alleging abuse of process in respect of the conduct of an interview
leading to an admission by Shefsky. The Commission held that the conduct surrounding
the interview did not amount to an abuse of process such that the proceedings should be
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stayed. The Commission held that Staff’s actions could be raised when, and if, Staff
sought to introduce the evidence obtained in the interview where evidence of that conduct
would go to the questions of admissibility of, or the weight to be given to that evidence
(Re Glendale Securities Inc., supra at p. 3879). In dismissing the application for judicial
review, Sharpe J. rejected the argument that there were grounds for halting the
proceedings before the Commission, but noted that the applicants could not be precluded
from advancing these arguments in the future course of proceedings (Glendale Securities
Inc. v. Ontario (Securities Commission), supra at para. 8).

[371] Staff submit that the relief they are seeking on the Prematurity Motion will secure
the most just, expeditious and cost-effective determination of the Prematurity Motion and
Stay Motion as contemplated by subrule 1.2(3) of the Rules of Procedure and Section 2
of the SPPA.

b. Finkelstein’s Submissions

[372] Finkelstein argues that his Stay Motion involves events leading up to and
crystallizing with the issuance of the Notice of Hearing and the Amended Statement of
Allegations on November 11, 2010. The Stay Motion is completely distinct from and
unrelated to the underlying merits of the case.

[373] Finkelstein submits that all of the facts necessary to adjudicate this issue are
before the panel on the Stay Motion. There will be no additional or better evidence about
these events on a full hearing of this case on its merits. There are no serious issues of
credibility and the facts relevant to the Stay Motion are largely undisputed by the parties.
Only the interpretation of these facts and the application of the law are at issue in the Stay
Motion. In these circumstances, the case law is clear that there is no reason not to hear
the Stay Motion at this time.

[374] According to Finkelstein, Staff are nevertheless intent on trying to shield their
conduct from scrutiny and avoid the Stay Motion. Staff earlier tried, and failed, to argue
at a pre-hearing conference on August 30, 2011 before Commissioner Kerwin that their
Prematurity Motion should be scheduled as a standalone motion in advance of the Stay
Motion. Finkelstein argues that Commissioner Kerwin properly refused Staff’s request
and ordered that both issues be heard together.

[375] In the pre-hearing conference, Commissioner Kerwin referred counsel in this
matter to the Commission’s decision in Re Boyle (2006), 29 O.S.C.B. 3365 (“Boyle”).
Finkelstein argues that Boyle, like the present case, was procedural in nature and did not
require any consideration of the merits. Also like the present case, Boyle raised a “purely
legal dispute”.

[376] Finkelstein further submits that the present case is completely distinguishable
from Mega-C (2007) because the alleged abuses underlying the stay argument in Mega-C
(2007) were evidentiary in nature. That is, it was unknown at the time of the motion
whether and to what extent the impugned evidence would be sought to be tendered or
ruled admissible at the hearing on the merits in that matter and whether and for what
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purpose any impugned evidence would fit within the context of Staff’s evidence as a
whole. Finkelstein submits that this is not the case here, because the facts underlying the
allegations in this case are entirely irrelevant to a proper determination of the issue of
whether Staff’s alleged failure to afford Finkelstein fundamental protections offended
community standards of decency and fair play.

[377] Finkelstein submits that Staff are now trying to urge this panel to allow them to
make their “prematurity argument” before Finkelstein’s right to be heard on his Stay
Motion.

3. Law and Analysis

[378] The Commission, and each hearing panel in particular, are “masters of their own
procedure” and have broad discretion which must be exercised with due regard to all of
the circumstances, interests and rights of the parties. In exercising its discretion, the
Commission must have concern for not unduly “judicializing” its process. Administrative
proceedings are intended to be less formal and more procedurally flexible than those of
the courts (Mega-C (2007), supra at paras. 32 and 34).

[379] There can be no “hard and fast” rules that govern the exercise of a Commission
panel’s discretion. Each case is unique, and a Commission panel’s discretion should not
be encumbered by generalities (Mega-C (2007), supra at para. 38).

[380] In Mega-C (2007), supra at para. 34 the Commission outlined a number of
questions that could guide the analysis of whether or not a determination of a motion was
premature. These are:

(a) Can the issues raised in the motion be fairly, properly or completely
resolved without regard to contested facts and the anticipated evidence that
will be presented at the hearing on the merits? In other words, will the
evidence relied upon on the motion likely be unique or distinct from the
evidence to be tendered at the hearing on the merits?

(b) Is it necessary for a fair hearing that the relief sought in the motion be
granted prior to the proceeding on its merits?

(c) Will the resolution of the issues raised in the motion materially advance the
resolution of the matter, or materially narrow the issues to be resolved at the
hearing on the merits such that it will be efficient and effective to have them
resolved in advance of the commencement of the hearing on the merits?

[381] In Boyle, the OSC considered whether the limitation period had expired before a
Notice of Hearing was issued and concluded:

We see no benefit in delaying our decision on the motion until after a
hearing on the merits. There are no facts relevant to the motion that are in
dispute or that need to be clarified through further evidence.
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...even if the evidence in a hearing on the merits were to prove all the
events referenced in the Statement of Allegations, that would not change
the reality that the allegations of wrongdoing in the Statement of
Allegations are not based on a last event subsequent to the limitation date.

(Boyle, supra at paras. 57-58)

[382] We accept Finkelstein’s submission that the present case is more analogous to the
situation in Boyle than to those at issue in Mega-C (2007) or Deutsche Bank. In cases
such as Boyle, the interests of administrative efficiency and fairness, and the Rules of
Procedure themselves, demand that, if a matter can be disposed of without resort to a
lengthy and costly proceeding, it ought to be.

[383] In Mega-C (2007), the alleged abuses underlying the stay argument were
evidentiary in nature. Those allegations (as with any allegations about impugned
evidence) necessitated a full hearing on the merits in order for the panel to consider and
evaluate the extent to which the impugned evidence was relevant. In deciding that the
motion was premature, the panel reasoned, at para. 93, that:

(a) It is unknown at this stage whether and to what extent any impugned
evidence will be sought to be tendered and/or ruled admissible at the
hearing; and

(b) It is unclear whether and for what purpose any impugned evidence will fit
within the context of Staff’s evidence as a whole.

[384] Similarly, in Deutsche Bank, supra at para. 75, the panel found:

...the extent of any prejudice to DBSL’s ability to make full answer and
defence can only be assessed by the [IROC Hearing Panel in the context
of the IIROC Merits Hearing. At that time, [IROC Staff will have set out
its theory of the case and disclosed the evidence on which it intends to
rely, and DBSL will have prepared its defence, had an opportunity to
attempt to secure the attendance of certain Non-Compellable Witnesses on
a voluntary basis, and obtained transcript evidence from Non-Compellable
Witnesses who refuse to attend on a voluntary basis. The IIROC Hearing
Panel will then be able to consider the actual prejudice to DBSL’s right to
make full answer and defence caused by specific refusals of Non-
Compellable Witnesses to testify. Any such decision made by an IIROC
hearing panel would be reviewable by the Commission pursuant to section
21.7 of the Act at that time.

[385] In the present case, there is no suggestion that Staff’s conduct at the investigative
stage of the proceeding has affected Finkelstein’s ability to have a fair Merits Hearing.
Rather, the issue is whether Staff’s past conduct in and of itself breached Finkelstein’s
right to procedural fairness or was an abuse of process.

86



[386] In our view, in accordance with the questions posed in Mega-C (2007) outlined at
paragraph 380 above for determining whether a stay motion should be heard in advance
of the hearing on the merits (which were answered in the negative in the Mega-C (2007)
case itself), we are able to resolve the issues in the Stay Motion in advance of the Merits
Hearing. We consider it more fair and efficient to resolve those issues in advance of
commencing the Merits Hearing.

4. Conclusion

[387] For these reasons, we agree with Finkelstein and found that the Stay Motion was
not prematurely brought, and that we could make a determination based on the extensive
factual background provided by the parties and the nature of the issues we were asked to
decide.

C. REQUEST FOR COSTS AGAINST STAFF

[388] In the Notice of Motion, Finkelstein requests that he be awarded the costs of the
Stay Motion.

[389] Staff submit that there is no provision in the Act or the Rules of Procedure which
authorizes the Commission to make an order for costs against Staff. More specifically,
section 127.1 of the Act and rule 18.1 of the Rules of Procedure, which govern costs
awards in Commission proceedings, do not give the panel the authority to make an order
for costs against Staff. In fact, it is only Staff who are entitled to seek costs, including the
costs of a motion, at the end of a hearing, in accordance with section 127.1 of the Act and
rule 18.1 of the Rules of Procedure.

[390] Further, Staff submit that the Commission does not have inherent authority to
make a costs order against them. This issue was considered by the Commission in its
decision in Re Tindall (2000), 23 O.S.C.B. 6889. In its reasons, the Commission stated:

...we are of the opinion that s. 127.1 does not provide the Commission
with the authority to make an award of costs in favour of a respondent, nor
does this authority flow from any inherent authority to make such an
order.

(Re Tindall, supra at para. 76)

[391] We agree with Staff’s submissions that we do not have jurisdiction to award costs
to Finkelstein under section 127.1 of the Act.

VI. CONCLUSION

[392] For all these reasons, we conclude that both the Stay Motion and the Prematurity
Motion are dismissed.
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[393] The request for costs by Finkelstein is also dismissed.

DATED at Toronto this 31" day of May, 2012.

“Mary G. Condon”

Mary G. Condon

“C. Wesley M. Scott” “Christopher Portner”

C. Wesley M. Scott Christopher Portner
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